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Abstract

Transboundary cooperation is viewed as an essential element of Marine Spatial Planning
(MSP). While much of the MSP literature focuses on the need for, and benefits of,
transboundary MSP, this paper explores the political and institutional factors that may
facilitate the effective transition to such an approach. Drawing on transboundary planning
theory and practice, key contextual factors that are likely to expedite the transition to
transboundary MSP are reviewed. These include: policy convergence in neighbouring

jurisdictions; prior experience of transboundary planning; and good working relations



amongst key actors. Based on this review, an assessment of the conditions for transboundary
MSP in the adjoining waters of Northern Ireland and the Republic of Ireland is undertaken. A
number of recommendations are then advanced for transboundary MSP on the island of
Ireland, including, the need to address the role of formal transboundary institutions and the
lack of an agreed legal maritime boundary. The paper concludes with some commentary on

the political realities of implementing transboundary MSP.

Keywords: Marine Spatial Planning; Transboundary Marine Planning; International Marine

Governance; Policy Convergence; Transnational Institutions.

1. Introduction

Marine environments accommodate a diverse range of human activities [1,2] which can result
in competition for space between different sea users [3—5]; particularly as the values of ocean
resources are becoming increasingly apparent [6]. Additionally, an increase in the level and
intensity of human activities has the potential to stress the ecological integrity of marine
environments [7,8]. In response to these issues, attention has focused on the concept of
Marine Spatial Planning (MSP)' as a mechanism for reducing user conflict and as a means of
sustainably managing the marine environment [9—12]. The adoption of a transboundary
approach to MSP is viewed as critical in shared marine areas [13] as many maritime
activities, such as shipping, and stresses, such as pollution, may straddle jurisdictional
borders [14]. Recent marine legislation and policy in, for example, the EU and North
America promotes the adoption of transboundary MSP for the effective and sustainable
management of shared marine spaces [12,15]. Transboundary cooperation is therefore

advanced as a necessary component of effective MSP. Transboundary MSP is viewed, inter

! Also known as Maritime Spatial Planning, Marine Planning and Coastal and Marine Spatial Planning.



alia, as a process which allows for: greater integration and harmonisation between existing
management frameworks to facilitate the implementation of an ecosystem-based approach
[14]; the protection of valuable ecosystem services [16]; effective fisheries management [17];
addressing marine pollution issues [18]; the planning of cross-border marine protected areas
(MPAs) [8]; and the selection of the most appropriate sites in the region for development

[19].

Where MSP has already been undertaken, however, it has generally been nationally oriented.
While some cross-border consultation takes place, it is often ad hoc with little or no evidence
of joint planning [20]. Transitioning to transboundary MSP will be challenging. It will be
difficult, for example, for neighbouring states to effectively cooperate on transboundary
planning decisions without each state having explicit efforts on MSP [20]. Furthermore,
cooperation is impeded as neighbouring jurisdictions have different MSP timeframes, with
some nations having considerably more developed MSP processes than others. Some
countries in the Baltic Sea, such as Germany, have developed and implemented marine

spatial plans, while in others, such as Poland, MSP is still at a very early stage.

Although much of the academic literature focuses on the need for, and the benefits of,
transboundary MSP, little research has been conducted on how transboundary MSP may be
best advanced between neighbouring jurisdictions or on the political and institutional
conditions that can facilitate effective transboundary cooperation. This paper addresses this
gap by developing a theoretical framework to explore some of these issues. This framework
is then used to evaluate conditions and institutions® that may affect transboundary MSP in the

adjoining waters of Northern Ireland (NI) and the Republic of Ireland (ROI).

? Institutions are understood here as ‘relatively stable collections of communicative practices and rules defining
appropriate behaviour for specific groups of actors in specific situations’ [21].



Recommendations are made, based on the analysis, on potential mechanisms for pursuing
transnational working for MSP in the marine spaces around the island of Ireland. The paper

concludes with some reflections on the challenges of implementing transboundary MSP.

2. Key enabling factors for transboundary planning

Transboundary cooperation is viewed as a critical element of sustainable planning and
development in border regions. It is not possible to develop an ideal governance framework
for transboundary planning initiatives. Transboundary initiatives need to be designed to suit
the issue(s) at hand and to fit within the unique context of the region. It is possible, however,
to identify contextual factors that are likely to have an impact on the success of
transboundary planning initiatives. These include: policy convergence; common
conceptualisation of planning issues; joint vision and strategic objectives; shared experience;

and existing transboundary institutions.

2.1 Policy convergence

The degree of convergence in policy and legislative arrangements across borders is a critical
element of successful transboundary planning. The more alike the policy structures and
discourses in neighbouring jurisdictions the more probable it is that transboundary planning
will succeed [22]. A number of factors influence the degree of policy convergence in
neighbouring states. Policy convergence may arise as a result of the harmonising effect of
international and supranational actors. For example, the process of 'Europeanisation' has

resulted in policy convergence across EU Member States [23].

Policy convergence can also arise from regulatory competition [24]. Regulatory competition

may result in jurisdictions contending to be either the most laissez-faire, (the so-called race to



the bottom), or the greenest, (the race to the top); with both forms of competition resulting in
policy convergence. Globalisation [25], the elimination of international trade barriers [26]
and the increased mobility of workers, goods and capital can drive governments to design
policies that place a minimal amount of regulatory burden on business organisations [24].
This can result in a ‘race to the bottom’, wherein jurisdictions compete to reduce the
regulatory encumbrance on firms so as to develop a competitive advantage over one another
[27,28]. This race to the bottom may lead to policy convergence as jurisdictions descend to
the level of the most regulatory relaxed amongst them [29]. Conversely, a number of studies

support a race to the top theory, wherein jurisdictions compete to be the greenest [30-32].

Increased communication also may lead policymakers to emulate policies of other
jurisdictions. This type of policy convergence may arise from simple policy learning and the
rational use of available experience to justify policy decisions [29,33], the common
conceptualisation of issues across jurisdictions [34], the championing of particular
governance mechanisms by international groups and norm-driven and legitimacy-oriented

considerations [35].

2.2 Shared experiences, common issues and joint solutions

The development of transboundary initiatives can be expedited if the actors involved have
previous experience in cross-border cooperation, regardless of the policy area, and have
developed a sense of mutual understanding and trust [36,37]. The identification of common
issues and the collaborative formulisation of mutually beneficial solutions can form the
underpinning for lasting transboundary planning. Although institutional arrangements may
often discourage transboundary planning, it becomes compelling when actors recognise that

they have common goals which are more likely to be achieved by working together [38]. The



need to address a common crisis or to avail of mutually beneficial opportunities, for example,

may encourage actors in neighbouring jurisdictions to engage with one another [38].

Identifying an area requiring collaboration amongst neighbouring jurisdictions is not,
however, sufficient to ensure effective transboundary planning. The most effective
transboundary initiatives are those that engage in joint learning, fact-finding and analysis of
information as a common group [38]. When analysing cooperative, transboundary ecosystem
management initiatives across the Canada—US border, Hildebrand et al. [39] found that
success relied on participating jurisdictions exploring commonalities and developing a shared
set of objectives and action plans to address common issues. These objectives and plans
provide the underpinning for joint action, resulting in the resolution of transboundary issues
[39]. Developing strategic projects was found to be a useful way of getting participating
countries to focus on one or two key issues and was more beneficial than trying to get
participants to instigate a broad collaborative campaign [40]. Strategic joint fact-finding
among neighbouring jurisdictions injects impetus, political buy-in and participation into the
transboundary planning initiative [40]. The use of the initial strategic projects can strengthen
confidence in inter-jurisdictional working relations, eliminate obstacles to collaborative fact-

finding and develop capacity among different actors within each nation [41].

2.3 Existing transboundary institutions

The existence of a network of well-developed transboundary institutions reduces transaction
costs associated with transboundary planning and facilitates cross-border working [42]. These
institutions may be formal or informal alliances and include supranational institutions, such
as OSPAR (spanning the North-East Atlantic), and sub-national institutions, such as the
Severn Estuary Partnership (spanning England and Wales). A network of transboundary

institutions will mean that the key actors will know each other, they will have experience in
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cross-border cooperation and may have developed good working relations [42]. Existing
institutions may, however, prescribe or limit the course of action that may be taken to address
an issue [43]. Furthermore, governance institutions operating in the same geographical area in
the marine environment may have an effect on each other’s efficacy. This interplay may
occur between institutions operating at the same level, (horizontal interplay) or different
levels (vertical interplay) and may be positive or negative [44]. For example, Skjaerseth [45]
demonstrates that positive interplay between the North Sea Conferences, OSPAR and the EU
accelerated decision-making within the EU and has facilitated prompter implementation of
International North Sea Conference Declarations. Conversely, the implementation of the
Eastern Scotian Shelf Integrated Management Initiative was impeded due to negative
interplay between it and existing marine resource management institutions [46]. Thus, it is
important to understand how the implementation of MSP will affect and be affected by other

institutions.

Kidd and McGowan [47] have developed a ladder of transnational partnership that can be
applied to evaluate existing transboundary institutions (see Table 1). The ladder uses five
‘rungs’ to describe the differing categories of partnership working, with informal partnerships
at the bottom and more formalised partnerships at the top. The first rung is ‘Information
Sharing’ where the focus is on building trust, understanding and capacity. Here it envisaged
that parties in the partnership may work independently but could be supported by a small
resource which might undertake joint exercises such as stakeholder mapping and facilitation
of workshops. The next rung is ‘Administration Sharing” where participants perceive that
there is an advantage in closer collaboration. Actions may be short term and task focussed or
may entail longer term relationships. The third rung on the ladder is ‘Agreed Joint Rules’

which constitutes a shared rules system, whereby stakeholders might establish common



procedures, such as agreed protocols for data collection and exchange. The benefits of this
are expressed as improved efficiency, consistency and synergy between different aspects of
MSP. Moving towards more formal partnership arrangements, the next rung is ‘Combined
Organisation’, which may involve establishing jointly supported research institutes or other
formal transnational institutional arrangements. Finally, the highest and most formalised
partnership arrangement rung is described as ‘Combined Constitution.” Here joint legal
agreements may bring a new political order to the management of a particular sea area, which

may mean relinquishing power to shared transnational partnership working.

[insert Table 1 near here]

This ladder can be used to assess the nature of existing transboundary institutions and to
understand which institutions have developed a sense of common understanding and

mutually beneficial relationships.

3. Key questions for transboundary MSP initiatives
The foregoing discussion raises a number of interrelated issues to be considered when
developing transboundary MSP initiatives. Those seeking to develop transboundary MSP
initiatives should consider:
1) The degree of policy convergence that has occurred amongst neighbouring
jurisdictions.
2) Whether or not neighbouring jurisdictions have compatible conceptualisations
of MSP and the issues they wish to address through MSP.
3) The nature of transboundary relations and how current transboundary

institutions might facilitate the development of transboundary MSP.



The next sections address these questions in the context of developing a transboundary MSP
process on the island of Ireland. The historical background leading to the current political
situation on the island of Ireland is outlined in the context of its influence on contemporary
marine planning. Political and institutional arrangements as well as national level marine
policy in both jurisdictions are examined. Transboundary institutions within key marine
sectors are evaluated in terms of their utility and potential for transboundary marine spatial
planning. Where a number of initiatives exist for particular sectors (e.g. conservation), those

most relevant to the discourse on transboundary MSP have been selected.

3.1 Historical context and influence on marine planning

The island of Ireland (Fig. 1) consists of 32 administrative counties. Politically, ROI
comprises 26 counties whilst the remaining six counties form NI, which is one of the
jurisdictions of the United Kingdom (UK). Historically, the entire island of Ireland was part
of the UK. Political sensitivities led the British Government to establish two devolved
administrations; this partition occurred with the passing of the Government of Ireland Act
1920 which created parliaments for Southern Ireland (26 counties) and NI (6 counties). Over
time, Southern Ireland gradually severed all remaining constitutional links with the UK
government and became the ROIL NI is a devolved government within the UK, with the

power to legislate and govern non-reserved and non-excepted matters.

[insert Fig 1 near here]

? The UK Government and UK Parliament retain responsibility for reserved and excepted matters. Reserved
matters are policy areas that may be devolved to Northern Ireland Assembly in future. Excepted matters, such as
international relations, are areas that are never expected to be considered for devolution.



The implications of this colourful history for MSP on the island are twofold. First, partition
was carried out on the basis of administrative counties, which were originally defined in
terms of their constituency boundaries; that is to say, the high water mark. Technically, this
meant that ROI could lay claim to the territorial waters around NI, apparent in the former
Articles 2 and 3 of the Irish Constitution which stated that the national territory consisted of
the whole island of Ireland and that the laws applied only to the 26 counties until such times
as re-integration occurred [48]. Following the signing of the Good Friday Agreement (GFA)
in 1998, however, the right to such a claim was relinquished when Articles 2 and 3 were
amended to state that the Irish nation is a community of individuals with a common identity
(not a territory) and that the country cannot be reunited without a majority of the electorate in
both jurisdictions deciding in favour of such a move [48]. Second, the signing of the GFA
resulted in the establishment of a number of transboundary institutions, including: the North
South Ministerial Council (NSMC); the British Irish Council (BIC); and six North South
Implementation Bodies, including: the Food Safety Promotion Board; InterTrade Ireland; the
Language Body; the Special European Union Programmes Body; Waterways Ireland; and the
Foyle, Carlingford and Irish Lights Commission (FCILC). With respect to marine functions,
the North South Implementation Body of most relevance is the Foyle, Carlingford and Irish
Lights Commission. This consists of two agencies: the Loughs Agency; and the Lights
Agency. The Loughs Agency has responsibility for the regulation of certain policy areas in
Lough Foyle and Carlingford Lough, the border bays separating the two jurisdictions (see Fig
2). The NSMC, BIC and the Loughs Agency, and how they relate to marine governance, are

discussed in section 3.3.

3.2 Policy convergence and conceptualisation of MSP
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Due to the harmonisation effect of EU membership, there is a high degree of convergence in
the areas of marine policy and legislation on the island of Ireland. A number of EU Directives
that have an impact on MSP apply to both jurisdictions (see Table 2). As well as fostering
policy convergence, the effective implementation of a number of these Directives requires
cooperation amongst neighbouring EU Member States, including, inter allia, the
Environmental Impact Assessment Directive, the Strategic Environmental Assessment
Directive, the Integrated Pollution Prevention and Control Directive, the Water Framework

Directive, the Floods Directive and the Marine Strategy Framework Directive [49].

[insert Table 2 near here]

Both jurisdictions are at different stages of progressing MSP. MSP is at a more advanced
stage in NI. The Marine Act (Northern Ireland) 2013 gave practical effect to MSP in NI,
within the overall UK framework established through the UK Marine and Coastal Access Act
2009 (the MCCA) and the UK Marine Policy Statement (2010). The UK government and the
three devolved administrations (NI Executive, Welsh Assembly Government and the Scottish
Government) adopted a set of high level, strategic objectives to ensure consistency in
approach across UK waters [50]. In line with the overall UK approach [51], the NI Minister
for the Environment highlighted that MSP will reduce the regulatory burden on marine
industries and provide greater protection for the marine environment by establishing a
strategic system of marine planning in NI's inshore region (12nm limit) [52]. In April 2011,
the Department of the Environment Northern Ireland (DOENI) was assigned responsibility
for the development of marine plans, marine licensing and consents in the inshore region, and
also for developing a marine plan in NI's small offshore region (Fig. 2). DOENI have,

however, acquired relatively few new marine regulatory or licensing competencies. This

11



means that NI marine governance remains highly fragmented, largely due to the nature of the

devolution settlement for NI.

There are thirteen government departments in total that have marine functions within the NI
inshore and offshore regions. Directly from the UK government, there is the Department for
Energy and Climate Change, Department for Transport, Department of Trade and Industry,
the Home Office, Ministry of Defence, Customs and Excise, and the Foreign Office. While
the Northern Ireland Executive works closely with the UK Government Departments, there
are some activities taking place offshore (beyond 12 nm) that may be considered as reserved
matters which operate under the Marine and Coastal Access Act 2009 where the Marine
Management Organisation (MMO) is responsible for historic heritage, telecommunications,
oil and gas and shipping. From the NI Executive, there are a further six departments with
marine functions. These are: DOENI, primarily through the Northern Ireland Environment
Agency; the Department of Enterprise, Trade and Investment; the Department of Culture,
Arts and Leisure; the Department of Agriculture and Rural Development; the Department for
Regional Development; and the Department for Social Development has a very small
responsibility for a stretch of the River Lagan Impoundment. This fragmentation is somewhat
offset by the work of the NI Interdepartmental Marine Co-ordination Group, which facilitates
interdepartmental working on such matters as the production of NI's State of the Seas report

[53].

[insert Figure 2 near here]

In terms of transboundary planning, DOENI, in a briefing to the NI Assembly Environment

Committee, stated that they regularly liaise with government departments in ROI on licensing

12



issues, where there is a transboundary effect and that this was incorporated into the Marine
Act whereby notification will be given to the corresponding authorities in ROI when a
Marine Plan is created. At that time, questions were raised by Committee members over the
territorial coverage of the Bill. In 2012, Cave [52] noted that the Bill omitted to include the
Loughs Agency specifically and it is not entirely clear how this will impact on the Loughs
Agency or how they will be consulted or included in the NI marine plan. However, in the
Act, Article 3 stipulates that the Department may enter into arrangements with relevant public
authorities, including the Foyle, Carlingford and Irish Lights Commission, to promote the
effective co-ordination of management functions in the Northern Ireland inshore region.
However, the role of the Loughs Agency in implementing marine plans remains to be

defined.

In the ROI, MSP is less developed. In 2014, the government appointed the Department of
Environment, Community and Local Government and the Marine Institute to lead MSP.
However, MSP has been under consideration in ROI for a number of years and will form part
of a mix of marine policy actions. For example, an Inter-Departmental Marine Coordination
Group prepared ‘Harnessing Our Ocean Wealth [HOOW] — An Integrated Marine Plan for
Ireland’, in 2012 [54]. This group is chaired by the Minister for Agriculture, Food and the
Marine and consists of Assistant Secretaries from the government departments with marine-
related functions, including: Department of Agriculture, Food and the Marine; Department of
the Taoiseach;4 Department of Defence; Department of Communications, Energy and Natural
Resources; Department of Arts, Heritage and the Gaeltacht; Department of Environment,
Community and Local Government; Department of Jobs, Enterprise and Innovation;

Department of Public Expenditure and Reform; and the Department of Transport, Tourism

* The ROI equivalent of the Prime Minister.
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and Sport. The Attorney General’s Office and the Marine Institute (national marine research
agency for ROI) also participate. One stated key action of this plan is the “development of an
appropriate MSP framework for Ireland within which the scope and objectives of an
overarching national Marine Spatial Plan will be defined” which will happen in the short to
medium term [54]. As this planning framework has yet to be published, it is appropriate to

analyse HOOW to understand the likely function and form of MSP in ROL

The goals and key actions set out in HOOW are in line with the EU’s Integrated Maritime
Policy and focuses primarily on increasing marine development opportunities and
streamlining the regulatory system so that it is more ‘business friendly’. As MSP is being
developed by the same government that instigated the HOOW initiative, it is likely that its
function will also have a development focus. Although the plan acknowledges the need for
healthy ecosystems, it is primarily focused on developing the maritime economy. For
example, the strategies to achieve the goal of healthy ecosystems do not contain any

commitment to establish MPAs.

In terms of the form of MSP that will be developed, HOOW advocates that a future MSP
framework should develop an overarching national marine spatial plan. This plan would
provide the governance structure and outline for national, regional and local planning of
ROI's marine environment. This suggests that a nested plan approach to MSP may be
implemented in ROI, with local and regional marine plans nested within a national strategic

plan.

In terms of transboundary planning, HOOW emphasises the importance of international and

ROI/NI cooperation. HOOW describes ROI/NI cooperation in the marine area as
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“traditionally strong”. In relation to ROI/NI cooperation an action within HOOW specifies
that fostering a ROI/NI approach in developing/enabling the marine sector through existing
structures and bodies will continue as an “on-going” activity through “appropriate
departments and agencies” [54]. However, as will be discussed below, marine governance

does not feature as a major area of discussion in formal transboundary institutions.

3.3 Existing transboundary institutions on the island of Ireland

This section examines existing institutions relevant to transboundary MSP on the island of
Ireland, including: institutions established under the GFA; and institutions within two key
marine sectors, energy and conservation. These policy areas were selected for analysis as
they represent important sectors of activity within ROI’s [55,56] and NI’s marine economies

and policy, and are likely to feature in any MSP process.

3.3.1 GFA institutions

The signing of the GFA resulted in the establishment of the NSMC, the BIC and six North
South Implementation Bodies, including the Foyle, Carlingford and Irish Lights Commission,
which is comprised of the Loughs Agency and the Lights Agency. The role of the NSMC is
to develop consultation, co-operation and action within the island of Ireland on matters of
mutual interest to both jurisdictions and corresponds to Kidd and McGowan’s [47]
description of a ‘Combined Organisation’. The GFA identified 12 policy areas for
cooperation and implementation under the aegis of the NSMC. Cooperation in these areas is
to be advanced through two mechanisms: a) by means of the North South Implementation
Bodies; and b) by existing mechanisms in each jurisdiction separately. The areas of
cooperation not covered by the implementation bodies include: Agriculture; Education;

Environment; Health; Tourism; and Transport. The NSMC meets regularly in relation to each
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of the 12 Sectors. At these sectoral meetings of the NSMC, the Irish Government is
represented by the Minister or the Minister of State responsible for that sector, and the
Northern Ireland Executive is represented by two Ministers nominated by the First Minister
and deputy First Minister on a cross-community’ basis, one normally being the Minister with
responsibility for that sector. At the moment, the minster responsible for the marine in ROI,
the Minster for Agriculture, Food and Marine, attends the Agriculture sectoral meetings,
while the minster responsible for marine in NI, the Minster for the Environment, attends the
Environment sectoral meetings. This means that the highly specific and sectoral nature of
NSMC meetings limits the potential for marine governance to be discussed at NSMC

meetings.

At a supranational level, the role of the BIC is to promote positive, practical relationships
among its members, which are the British and Irish Governments, the devolved
administrations of Northern Ireland, Scotland and Wales, and Jersey, Guernsey and the Isle of
Man. The members of the British-Irish Council cooperate on bringing work forward in areas
of mutual interest, including the environment. The BIC would occupy the ‘Combined
Organisation’ rung of Kidd and McGowan’s [47] ladder. In relation to the environment work
area, in the past the Council has discussed how the Council could help deliver the objectives
set out in the OSPAR Convention, the European Marine Strategy, and those relevant to
sustainable development and biodiversity. Most recently in June 2014 the Council met in
Cork in the ROI to discuss cooperation in relation to growing the marine renewable energy

sector.

> The GFA introduced a consociational model of democracy wherein power is shared between NI's two major
communities: Unionists (an ideology which favours the continuation of some form of political union with the
UK); and Nationalists (an ideology that generally refers to support for NI joining ROI).
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Following the signature of the GFA in 1998, the functions relating to the regulation of both
Lough Foyle and Carlingford Lough were transferred to the Loughs Agency. The role of the
Agency is to place environmental issues at the heart of international, national and local
decision-making. Specific functions of the Loughs Agency include the promotion of
development in Lough Foyle and Carlingford Lough for commercial and recreational
purposes in respect of marine, fishery and aquaculture matters. The Loughs Agency has
specific functions in terms of the transboundary management of fisheries and aquaculture
development in these bays. Enabling cross-border functions in relation to aquaculture, joint
legislation was introduced in 2007. The Foyle and Carlingford Fisheries (Northern Ireland)
Order 2007 and the Foyle and Carlingford Fisheries Act, 2007 (ROI) provided a new
regulatory system for aquaculture in the Foyle and Carlingford areas and for the transfer of
existing licensing powers in the Foyle and Carlingford areas from the two sponsoring
government Departments (Department of Agriculture and Rural Development in NI and
Department of Communications, Marine and Natural Resources in ROI) to the FCILC. The
Loughs Agency would, thus, occupy the highest rung in Kidd and McGowan’s [47] ladder
‘Combined Constitution’ and would, on the surface, appear to have changed the political
order in terms of how these sea areas are governed. However, in minutes of the Foyle and
Carlingford Area Advisory Forum (September 2008) it was noted that no licences are in
operation in Lough Foyle as none have been granted due to issues relating to jurisdiction. The
Loughs Agency Business Plan 2013 states that “the Agency and the DCENR officials met
with DAFM officials several times during 2012 with a view to finalising the Management
Agreement for the Loughs, which will enable the Agency to introduce the licensing of
aquaculture in Lough Foyle. This Agreement remains outstanding but it is hoped that an

agreement will be secured in 2013 [57].

17



3.3.2 Energy

The marine renewable energy (offshore wind, wave and tidal) sector provides significant
potential development and employment opportunities in both jurisdictions. There is, however,
little evidence of transboundary cooperation in relation to planning and cooperation in this
sector could be classed, at best, as Information Sharing. The preparation of offshore
renewable energy development plans in both jurisdictions [58,59], for example, were subject
to separate Strategic Environmental Assessments (SEAs) prepared by the same consultancy
[60,61]. Following completion of the SEA of the Northern Ireland Plan, The Crown Estate
launched the process for the NI Offshore Renewable Energy Leasing Round in March 2011.
In ROI, the SEA was carried out in parallel with the development of the Offshore Renewable
Energy Development Plan, though the plan itself was published years later in 2014 [59].
Limited consideration is given in either plan to how renewable energy development in shared
marine spaces may be best advanced. This can be attributed to the fact that there has been no
formal, legal delimitation of the maritime boundaries in the border bays between NI and ROI.
In light of this ROI and UK governments adopted and signed a Memorandum of
Understanding in 2011. This states that they “may each arrange for the lease of the seabed to
facilitate the development of offshore renewable energy installations, and for the licensing of
construction and operation of such installations, up to their respective sides of the two lines
constituted by the lists of coordinates and depicted on illustrative maps” (Fig. 2). It is critical
to note that this is a political commitment between the two governments and does not

constitute a legal agreement on the boundaries.

In the past, the absence of definitive maritime boundaries and the lack of a spirit of
cooperation between ROI and NI in relation to renewable energy development also led to

confusion over competencies and, at a more practical level, withdrawal of a substantial
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offshore wind development on the north coast of NI. The Tunnes Plateau Offshore Wind
Farm was proposed by a consortium, which included B9 Energy Offshore Developments and
Powergen. The consortium applied to The Crown Estate for a licence to develop an offshore
wind farm of up to 85 turbines, with a nominal capacity of 150 to 250 MW. In June 2002,
The Crown Estate, believing it was the owner of the proposed site on the seabed, granted a
licence to the developer. This was met with opposition from the ROI Government who
claimed that it owned part of the site and consequently the project would, therefore, need its
approval [62]. In October 2002, NI confirmed the possibility that part of the Tunnes Plateau
could fall within ‘Irish’ jurisdiction [62]. In September 2004, Powergen withdrew from the

consortium, effectively ending any possibility of the project being developed.

The above situation can be contrasted with the electricity sector, wherein transboundary
planning would occupy the ‘Combined Constitution” of Kidd and McGowan’s [47] ladder.
Cooperation between ROI and NI on electricity matters happens under the auspices of a Joint
Steering Group established in July 2003. This comprises senior officials from the Department
of Communications, Energy and Natural Resources (ROI) and NI Department of Enterprise,
Trade and Investment and the offices of the two Regulatory Authorities: Commission for
Energy Regulation, in ROI and the Northern Ireland Authority for Utility Regulation, in NI.
A joint decision, taken in 2004, aimed to create a single market for natural gas and electricity
on the island of Ireland. This created a gross mandatory pool market, into which all electricity
generated on or imported onto the island of Ireland must be sold, and from which all
wholesale electricity for consumption on or export from the island of Ireland must be
purchased. Legislation was subsequently enacted in both jurisdictions to give effect to this
regime. This has implications for MSP in that the operation of a single market facilitates

associated development and infrastructure planning.
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3.3.3 Conservation

Considering the island of Ireland comprises a single biogeographical unit, there exists
potential for key species of conservation concern and interest to move between the two
jurisdictions. As habitats of one may well support species health and biodiversity in the other,
the benefits of cross-border working and combining of resources for the purposes of
conservation are apparent. For example, in order to combat the introduction and spread of
invasive species on the island as a whole, a transboundary task force, Invasive Species
Ireland, was set up as a joint body between the NI Environment Agency and the National
Parks and Wildlife Service (ROI). Invasive Species Ireland is considered a co-ordination
body with a remit to: provide advice and resources for stakeholders; carrying out risk
assessment, policy development; undertake education and awareness activities, research; and
develop invasive species action plans. Examples of actions undertaken by Invasive Species
Ireland to date include the initiation of 14 projects focusing on different aspects of invasive
species (e.g. policy, monitoring, education) and the organisation of an annual forum (2007 to
present) open to all stakeholders on the island with an interest in invasive species
management and control. The activities of Invasive Species Ireland extend to terrestrial and
marine environments; for the latter, Invasive Species Ireland have detailed species of
established and potential threat and have contributed to work undertaken to assess the risk
and spread of non-indigenous species in the waters of UK and ROI [63]. Plans are also

underway to harmonise invasive species strategies for NI and the ROL

The commitment by both jurisdictions to jointly fund the work of Invasive Species Ireland
and the scale of their activities to date implies they fulfil the criteria for ‘Combined

Organisation’ [47], whereby formal actions and cross-institutional working are evident.
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4. Developing transboundary MSP on island of Ireland

The Tunnes Plateau example highlights the cost of not having an integrated transboundary
planning regime in place, where MSP can help to support a strategy for sustainable marine
resource management as well as economic growth from shared marine resources. Thus, there
is benefit in neighbouring jurisdictions examining mechanisms to advance MSP in adjoining
waters in a co-ordinated and cohesive manner which is certainly the case for the island of
Ireland, where the utilisation of the marine environment and its resources is now a political
and economic priority for both the ROI and NI. Both jurisdictions are, however, largely
progressing MSP separately from one another. Although there appears to be procedural
requirements for transboundary consultation on draft plans and documents, little or no

consideration is being given to joint planning.

The evaluation of the existing policy and institutional conditions in this paper indicates that
there is a basis for transboundary MSP. Due to EU membership, there is a high degree of
policy convergence in relevant areas between the two jurisdictions. Furthermore, both
jurisdictions, including the UK Government, will be expected to co-operate to fulfil the
commitments under various EU Directives. Both jurisdictions also have compatible
conceptualisations of MSP, where it is viewed as an economic development tool, aimed at
promoting development opportunities in their respective marine areas. Finally, there are
already a number of joint planning institutions on which transboundary MSP between ROI
and NI could build upon. The work of Invasive Species Ireland and the Electricity Joint
Steering Group, for example, demonstrate the valuable role these institutions provide in terms

of transboundary cooperation and joint planning.
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This evaluation also illustrates a number of complex policy, political and institutional issues
that will need to be addressed in order to advance transboundary MSP on the island of
Ireland. For example, MSP is at a considerably more advanced stage in NI than in ROI. This
may create an issue when attempting to develop actions or plans for border areas. While our
analysis illustrates that there are a number of transboundary institutions that could play a role
in advancing transboundary MSP, the role of the Loughs Agency, a highly formalised
transboundary marine institution, which is already engaged in cross-border marine affairs, in
progressing MSP in either jurisdiction remains unclear. While it is not feasible to turn the
Loughs Agency into the MSP authority for the island, it is obvious that they must be involved
in the discussions occurring in each jurisdiction, due to their remit, and dedicated
responsibilities, for two large shared bays. Finally, it is also clear from this analysis that
marine governance is not a priority area for the NSMC and that the most appropriate

supranational body through which to advance transboundary MSP may be the BIC.

A number of steps should be taken to advance transboundary MSP on the island of Ireland.
First, local area marine plans should be developed for shared bays. This could be led by the
Loughs Agency to ensure positive institutional interplay between its remit and the resulting
local plans. This suggestion may be easier to accommodate within the form of MSP being
developed in ROI, who appear to be adopting a nested plan approach to MSP. The
development of joint plans for these bays should be seen as a strategic project aimed at
facilitating joint learning and fact finding and further enhancing inter-jurisdictional working
relations. Second, joint meetings of the respective marine coordination groups should be held
as the institutional structures within one jurisdiction do not readily map onto those in the
other, and individuals within agencies tasked with regulatory responsibility for MSP in each

jurisdiction will benefit from an understanding of the institutional arrangements of their

22



counterparts in order to deliver effective transboundary marine planning. Third, owing to the
fact that some marine-related functions in NI waters remain within the remit of UK
government departments, advancing transnational MSP may be best achieved through
trilateral, rather than bilateral, cooperation and the role of the BIC should be explored in this
manner. Finally, there is an obvious need to address the issue of maritime boundaries so as to
allow the Loughs Agency to function as prescribed and to create certainty for regulators,

developers and all marine users.

S. Conclusion

It is clear that the degree to which government departments and agencies, marine sectors and
coastal communities from neighbouring jurisdictions have historically engaged in cooperative
planning is likely to impact on the capacity of neighbouring jurisdictions to develop
transboundary MSP systems. The existence of good transboundary working relations
amongst key marine actors will benefit transboundary MSP projects. Conversely, poor or
antagonistic relations add an extra impediment to be overcome. Planning, however, is no
longer the province of government departments and agencies alone. It is increasingly
recognised that effective planning cannot be achieved through government intervention only
and that the critical role of sectoral and community stakeholders must be recognised. The
emphasis on multilateral agreements among states is often inappropriate and may be
counterproductive as it diverts focus away from promising strategies that involve collective
collaborative governance arrangements that include sub-national and non-state actors [64].
Thus, transboundary MSP should not be concerned solely with aligning government action in
neighbouring jurisdictions but should also look at how sub-national actors are cooperating to

address issues that may be germane to transboundary MSP. There is value, therefore, in
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exploring how both national and sub-national institutions could aid the implementation of

transboundary MSP.

Whilst it may be easier to obtain agreement on strategic, transnational marine spatial plans,
this form of planning, on its own, may not be sufficient to resolve transboundary conflicts.
For example, though it was possible for both governments on the island of Ireland to develop
strategic plans to develop a Single Electricity Market it was not possible for them to resolve
conflict surrounding the Tunnes Plateau development. Therefore, it may be necessary to
consider the development of specific local area marine plans for border areas. This is already
happening, to an extent, in relation to river management through three International River

Basin Districts as part of implementation of the Water Framework Directive.
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Table 1. Evaluation of transboundary institutions against Kidd and McGowan’s Ladder [47]

Kidd and McGowan’s Ladder

Function of Partnership

Transboundary Institution

Combined Constitution

Combined Organisation

Agreed Joint Rules
Administration Sharing

Information Sharing

Changing the political order

Changing the institutional order

Shared rule system
Creating collaborative advantage

Building trust, understanding and capacity

The Loughs Agency
Single Gas and Electricity Market

The North South Ministerial Council

The British Irish Council
Invasive Species Ireland

Offshore Renewable Energy Sector
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Table 2. Comparison of the key current legislative and policy instruments, and cross-border initiatives, relevant to an all-island approach to
maritime spatial planning in the ROI and NI.

Republic of Ireland Northern Ireland
National Legislation Foreshore Acts 1933- 2012 UK Marine and Coastal Access Act 2009
Maritime Area & Foreshore (Amendment) Bill Marine Act (Northern Ireland) 2013
2013
National Marine Policy, Harnessing Our Ocean Wealth: An Integrated UK Marine Policy Statement
Strategies and Plans Marine Plan for Ireland - Roadmap (launched NI Marine Plan (expected June 2014)
August 2012) Northern Ireland ICZM Strategy (2006-2026)
Relevant EU Legislation Marine Strategy Framework Directive (2008/56/EC)
(not an exhaustive list) Water Framework Directive (2000/60/EC)

Bathing Water Directive (76/160/EEC)
Birds Directive (2009/147/EC)
Habitats Directive (92/43/EEC)
Strategic Environmental Assessment Directive (2001/42/EC)
Environmental Impact Assessment Directive (85/335/EEC)
Floods Directive (2007/60/EC)
EC REACH Regulation (No. 1907/2006, as amended) and Directive 2006/121/EC
Regulations adopted under the Common Fisheries Policy

EU Marine Policy and EU Integrated Maritime Policy COM(2007) 575 final
Recommendations Blue Growth - opportunities for marine and maritime sustainable growth COM(2012) 494 final
Common Fisheries Policy
EU biodiversity strategy to 2020 COM(2011) 244 final
Recommendation on Integrated Coastal Zone Management (2002/413/EC)
Roadmap for Maritime Spatial Planning: EU COM(2008) 791 final
Developing a Maritime Strategy for the Atlantic Ocean Area: COM(2011) 782 final
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