Metaconflict and international human rights law in dealing with
Northern Ireland’s past
Mallinder, L. (2019). Metaconflict and international human rights law in dealing with Northern Ireland’s past.
Cambridge International Law Journal, 8(1), 5-38. https://doi.org/10.4337/cilj.2019.01.01

Published in:
Cambridge International Law Journal

Document Version:
Peer reviewed version

Queen's University Belfast - Research Portal:
Link to publication record in Queen's University Belfast Research Portal

Publisher rights
Copyright © 2019 Cambridge International Law Journal. This work is made available online in accordance with the publisher’s policies.
Please refer to any applicable terms of use of the publisher.

General rights
Copyright for the publications made accessible via the Queen's University Belfast Research Portal is retained by the author(s) and / or other
copyright owners and it is a condition of accessing these publications that users recognise and abide by the legal requirements associated
with these rights.
Take down policy
The Research Portal is Queen's institutional repository that provides access to Queen's research output. Every effort has been made to
ensure that content in the Research Portal does not infringe any person's rights, or applicable UK laws. If you discover content in the
Research Portal that you believe breaches copyright or violates any law, please contact openaccess@qub.ac.uk.

Download date:09. Jan. 2023

METACONFLICT AND INTERNATIONAL HUMAN RIGHTS LAW IN DEALING WITH
NORTHERN IRELAND’S PAST
Professor Louise Mallinder 1
Abstract
In many post-conflict societies, political actors battle to ensure the dominancy of their
preferred narratives of the causes of and responsibilities for past violence. They wage these
conflicts about the conflict to instrumentalise narratives of the past to serve their
contemporary political aims, but in doing so, they contribute to the endurance of societal
divisions which can have destructive effects on the promotion of reconciliation and political
stability. Metaconflicts can be particularly heated with respect to the design and
implementation of measures to deliver victims’ rights to truth, justice, and reparations as it is
through these processes that competing and complex communal narratives of the past are
exposed and challenged. This article interrogates how metaconflicts shape political actors’
engagement with or resistance to international legal obligations to investigate and prosecute
past violations. The approaches of Northern Ireland’s Unionist political parties and Unionist
aligned organisations to the United Kingdom’s obligations under the European Convention of
Human Rights are used as a case study. Through, theoretical informed qualitative analysis of
publicly available submissions made by these groups to an official consultation and
parliamentary inquiries during 2018, this article identified four strategies used by Unionists to
resist approaches to dealing with the past that they view as contrary to their interests. On this
basis, the article argues that these actors understand law as a means to construct and provide
official recognition for communally resonant moral and social categories and norms, and that
thus legal principles such as the equality of the law, non-discrimination, and independence
within the criminal justice process are viewed as secondary to political concerns. It concludes
to reduce the metaconflict’s destructive effects requires all parties to recognise the need for
political generosity and compromise and to develop more substantive engagement with the
principles of universality and equality underpinning international human rights law.2
Keywords
Metaconflict, Northern Ireland, Unionists, duty to investigate, balance in decisions to
prosecute, statutes of limitations
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1. Introduction
Metaconflicts are inevitable. In all societies that undergo armed conflict or other deep social
cleavages, these conflicts about the conflict are played out in disputes over the causes, nature,
and consequences of violence.3 While individuals can and do form their own understandings
of the conflict, often metaconflicts are fought over the rival collective memories developed
by distinct social groups to frame and transmit their understandings of the conflict. Such
disputes can develop from and in turn shape the development of rival ideologies and visions
of how society should be governed.4 In contexts, where one social group is dominant in terms
of access to power and the means of cultural production, their account of the conflict may be
presented as a hegemonic narrative.5 In response, minority groups engage in metaconflict
when they posit their own narratives as a counterpoint and challenge to hegemonic accounts.
These strategies may include articulating historical narratives that are used to call upon elites
to account for historical wrongs.6 Metaconflicts can be highly destructive.7 This destructivity
arises where metaconflicts trap parties to the conflict in entrenched positions from which they
struggle to ‘seek accommodation and inclusion rather than hegemony and exclusion’.8 In this
way, Horowitz, one of the first scholars to write about metaconflicts, described them as ‘a
constraint on the imagination and a constraint on innovation’.9
Since this term metaconflict was coined by political scientists analysing the prospects for
a democratic transition in South Africa,10 scholars have applied it to diverse contexts
including Sudan,11 Burundi,12 Bosnia-Herzegovina,13 Cyprus,14 Iraq,15 Israel and Palestine,16
and Northern Ireland.17 Existing literature has largely focused on how metaconflicts shape the
nature of peacebuilding programmes, powersharing arrangements, and the creation of new
political institutions. Questions of human rights have generally arisen with respect to how
individual rights are balanced with group rights within the new political structures.18 This
John McGarry and Brendan O’Leary, Explaining Northern Ireland: Broken Images (Wiley Blackwell 1995) 1.
John McGarry, ‘Conflicts and Metaconflicts: Northern Ireland and Lessons for Other Hard Cases’, Lecture
delivered at Dalhousie University (Trudeau Foundation 2013) 47.
5
Jeffrey K. Olick, The Politics of Regret: On Collective Memory and Historical Responsibility (Routledge
2007) 24.
6
Ibid 129.
7
Fouskas (n 15) 181.
8
Donald L. Horowitz, A Democratic South Africa? Constitutional Engineering in a Divided Society (University
of California Press 1991) 111.
9
Ibid 28; Fouskas (n 15) 181.
10
Horowitz (n 8) 28.
11
Sharath Srinivasan, ‘Negotiating violence: Sudan's peacemakers and the war in Darfur’ (2014) 113(45) Afr Aff
24.
12
René Lemarchand, Burundi: Ethnic Conflict and Genocide (CUP 1994).
13
Goran Tepšić, ‘Building Nations Instead of Peace(s): The Bosnian Metaconflict’ (2017) 16 Serbian Political
Thought 23.
14
Edel Hughes, Turkey’s Accession to the European Union: The Politics of Exclusion? (Routlege 2011).
15
Vassilis Fouskas, ‘Iraq and the Meta-Conflict’ in Vassilis Fouskas (ed), The Politics of Conflict: A Survey
(Routledge 2007).
16
Ron Dudai, ‘“Does Any of This Matter?” Transitional Justice and the Israel-Palestinian Conflict’ in David
Downes and others (eds), Crime, Social Control, and Human Rights (Willan Publishing 2007).
17
McGarry and O’Leary (n 3).
18
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article takes a different approach by exploring the significance of metaconflicts in the
development and implementation of measures to address past human rights violations.
International human rights law is intended to provide a transcendent set of obligations with
which states must adhere. Most relevantly for dealing with the past, this includes obligations
to investigate, prosecute, provide reparations, and prevent a repetition of violations.19
However, drawing on socio-legal perspectives, this article explores the ways in which
attitudes towards international human rights obligations intersect with contested narratives of
the past. Thus, this article uses Northern Ireland as a case study, to ask how do metaconflicts
in post-conflict societies shape political actors’ engagement with or resistance to
international legal obligations to investigate and prosecute past violations?20
Interrogating the metaconflict should be a key component of conflict transformation.21
For example, McGinty and du Toit argue that where antagonistic parties seek to move
beyond violent conflict, they should reach a ‘metabargain’ in which they come to some
broad, shared understanding of the root causes of their dispute. This in turn should provide a
framework ‘within which the specific constitutional mechanisms constituting the peace
accord will be located’.22 Others have contended that without a metabargain, disputes over
the past will endure and can inhibit the creation of a stable settlement as rival parties will
continue to harbour incompatible visions of their political future.23 Although Northern Ireland
recently celebrated the twentieth anniversary of its peace agreement, as is well known, the
primary political actors have yet to reach consensus over the causes and consequences of and
responsibilities for the violence perpetrated between 1968 and 1998. Much less is there an
agreement over the vexed issue of Northern Ireland’s constitutional status,24 as the Belfast or
Good Friday Agreement sought only to establish democratic structures in which these
difficult issues could be resolved peacefully.25 However, the fragility of these structures has
been exposed by the collapse of the devolved, powersharing institutions in 2017 and the
uncertainty created by the 2016 vote by the electorate in England and Wales that the United
Kingdom should leave the European Union. In addition, the Agreement contained little
provision relating to the past. There were no commitments to truth and justice, nor amnesty.
Bell argues that this absence is a product of the ambiguities at the heart of the agreement,
which were viewed as necessary for the parties to sign it.26 This necessity was due to the fact
19

See eg Basic Principles and Guidelines on the Right to a Remedy and Reparation for Victims of Gross
Violations of International Human Rights Law and Serious Violations of International Humanitarian Law,
Adopted and proclaimed by General Assembly resolution 60/147 of 16 December 2005, principle 3.
20
The paper’s focus on the pursuit of information and justice corresponds with the proposed institutions to deal
with the past. During and since the conflict there have been a number of programmes to provide compensation
and services to victims. In addition, multiple forms of institutional reform played a significant role in the
Northern Ireland transition; however, they are excluded from this analysis as they were generally orientated
towards ensuring greater protection and promotion of human rights in the post-Agreement context, than
providing accountability for past wrongdoings.
21
McGarry (n 4) 74.
22
Roger Mac Ginty and Pierre du Toit, ‘A Disparity of Esteem: Relative Group Status in Northern Ireland after
the Belfast Agreement’ (2007) 28(1) Political Psychology 13, 27.
23
Horowitz (n 8) 34.
24
Christine Bell, ‘Dealing with the Past in Northern Ireland’ (2002) 26(4) Fordham Intl L J 1095, 1107.
25
Ibid 1099.
26
Ibid 1107.
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that ‘there was simply no consensus as to what the conflict was about, nor upon whom the
blame for it lay’.27
This absence of a metabargain over Northern Ireland’s past has meant that the
metaconflict continues to be waged. In this arena, the two main communities have developed
distinct narratives to assert and contest the identification of the ‘past’ to be addressed or
forgotten, the international legal framing to be applied to past crimes,28 and the delineations
of individuals and institutions to be held responsible for past abuses.29 Political actors wage
this metaconflict over the causes and responsibilities for past violations in order to ‘tilt all
transitional mechanisms’ towards their preferred ‘end point for transition’, namely whether
Northern Ireland remains within the United Kingdom or unites with Ireland.30 In recent years,
these skirmishes have seemingly grown in intensity. This intensity is due in large part to the
fact that since the 2014 Stormont House Agreement, Northern Ireland has been moving
towards implementing its first comprehensive approach to dealing with the past and disputes
over these proposals have provided fertile ground for metaconflict disputes. However,
disputes over the past have also been a key source of tension in the fitful negotiations to
restore Northern Ireland’s devolved powersharing institutions. These legislative and political
efforts are taking place against the backdrop of Brexit, which has raised renewed questions
about the constitutional status of Northern Ireland, the implementation of Brexit on
commitments within the 1998 Agreement, and the continued existence of paramilitary groups
within Northern Irish society.31 Within this context, the past is often characterized as a
battlefield by political actors. For example, in a 2018 submission to a public consultation, the
Ulster Unionist Party stated, ‘This is the sad reality of Northern Ireland today, where the past
has itself become a new theatre of conflict’.32
To answer the research question, this article focuses on Unionist approaches to the past as
Unionist political parties and institutions have historically been more cautious in embracing
international human rights law than their Republican or Nationalist counterparts.
Furthermore, in recent public submissions on legacy proposals, Unionists have articulated
explicitly how their understanding of the ‘metaconflict’ shapes their perceptions of how
international human rights law is and should be interpreted and applied to deal with the past.
Through this focus on the law, this article differs from previous writings on Unionist attitudes
Colm Campbell, Fionnuala Ní Aoláin and Colin Harvey, ‘The Frontiers of Legal Analysis: Reframing the
Transition in Northern Ireland’ (2003) 66(3) MLR 317, 339.
28
Ibid.
29
Colm Campbell, ‘The Spectre Returns: Conflicted Democracies, Truth Commissions and the Law’ (2010)
Web Journal of Current Legal Issues; Christine Bell, ‘Human Rights and Minority Protection’ in John Darby
and Roger Mac Ginty (eds), Contemporary Peace Making: Conflict, Violence and Peace Processes (Palgrave
Macmillan 2003) 171.
30
Christine Bell, ‘Transitional Justice, Interdisciplinarity and the state of the field or non field’ (2009) 3(1) IJTJ
5, 25.
31
BrexitLawNI, Brexit and the Peace Process (September 2018)
https://brexitlawni.org/library/resources/policy-report-peace-process/ accessed 12 March 2019.
32
Ulster Unionist Party, ‘Submission by the Ulster Unionist Party to the Northern Ireland Office Consultation
Paper’ (October 2018), para 17.4
https://uup.org/assets/images/uup%20nio%20consultation%20response%20legacy%20of%20past.pdf accessed
8 March 2019.
27
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to the past, which have considered, from sociological or political science standpoints, why
Unionists have been opposed to the creation of a formal truth recovery process.33 It differs
also from previous writings by legal scholars on Northern Ireland’s metaconflict, which have
largely focused on the United Kingdom’s resistance to the application of international
humanitarian law.34
The term Unionist is used to denote the mainstream of the Protestant Unionist Loyalist
community that is committed to Northern Ireland remaining within the United Kingdom. This
broad community is not homogenous and there are considerable internal tensions, for
example, between mainstream Unionists and those who identify as Loyalist. These tensions
shape different approaches to the past. For example, Loyalist ex-combatants are generally
more willing than mainstream Unionists to ‘support the notion that every community as to
share responsibility for the past’.35 Similarly, some Protestant churches have called upon
Republican and Loyalist paramilitaries as well as the British and Irish governments to
acknowledge and investigate wrongdoing by their operatives.36 These differences are
significant; however, they are largely sidestepped in this paper, which instead focuses
predominantly on the public positions of the main Unionist political parties, the Democratic
Unionist Party (DUP) and Ulster Unionist Party (UUP), together with influential Unionist
aligned institutions, such as the Northern Ireland Retired Police Officers Association
(NIRPOA), the Police Federation for Northern Ireland (PFNI), the Orange Order, Unionist
victims’ organisations, and the smaller Unionist party, the Traditional Unionist Voice (TUV).
The analysis is grounded in socio-legal approaches, including literature on human rights
practice, which seeks to understand how actors operationalize, perceive, advocate for, and
engage with the idea of human rights.37 In particular, it is influenced by the strong strain in
this literature exploring how different forms of bias can affect perceptions of the law,38 which
can in term contribute to (counter-)activism by right-wing groups on human rights issues.39
As alluded to above, this article is also informed by interdisciplinary scholarship on
metaconflicts, collective memory, and communal approaches to law.
33

Lawther (n 35); Kirk Simpson, Unionist Voices and the Politics of Remembering the Past in Northern Ireland
(Palgrave Macmillan 2009).
34
Campbell (n 29); Campbell, Ní Aoláin and Harvey (n 27).
35
Cheryl Lawther, Truth, Denial and Transition: Northern Ireland and the Contested Past (Routledge 2014) 46.
36
Presbyterian Church in Ireland, ‘Response of the Council for Public Affairs of the Presbyterian Church in
Ireland to the Northern Ireland Office Consultation Paper: “Addressing the Legacy of Northern Ireland’s Past”’
(September 2018) http://www.presbyterianireland.org/Resources/General-Assembly/2018-GeneralAssembly/PCI-s-submission-to-the-public-consultation-on-leg.aspx accessed 8 March 2019.
37
Ron Dudai, ‘Rights Choices: Dilemmas of Human Rights Practice’ (2014) 6 J Human Rights Practice 1.
38
Patricia Ewick and Susan Silbey, The Common Place of Law: Stories from Everyday Life (University of
Chicago Press 1998); Patricia Ewick and Susan Silbey, ‘Narrating Social Structure: Stories of Resistance to
Legal Authority’ (2003) 108(6) Am J Soc 1328; Stuart Scheingold, The Politics of Rights: Lawyers, Public
Policy, and Political Change (2nd ed, University of Michigan Press 2004); William Haltom and Michael
McCann, Distorting the Law: Politics, Media, and the Litigation Crisis (University of Chicago Press 2004).
39
David Meyer and Suzanne Staggenborg, ‘Movements, Countermovements, and the Structure of Political
Opportunity’ (1996) 101 Am J Soc 1628; Marc Dixon, ‘Movements, Countermovements and Policy Adoption:
The Case of Right-to-work Activism’ (2008) 87 Social Forces 473; Ron Dudai, ‘Entryism, mimicry and
victimhood work: the adoption of human rights discourse by right-wing groups in Israel’ (2017) 21(7) Intl J
Hum Rts 866.
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Drawing on these bodies of academic work, the article presents the findings of a
qualitative analysis of the publicly available submissions made by Unionist political parties
and aligned organisations to an official consultation and parliamentary inquiries relating to
dealing with the past in Northern Ireland, which were conducted during 2018.40 These
consultations were
1. the Northern Ireland Office Consultation on Addressing the Legacy of Northern
Ireland’s Past (NIO Consultation), which invited responses on a draft Bill that is
intended to provide the legislative basis to implement the 2014 Stormont House
Agreement proposals to establish a comprehensive approach. If implemented, these
proposals would lead to the creation of a Historical Investigations Unit, to review cases of
unsolved Troubles-related deaths and if appropriate, refer cases for prosecution; an
Independent Commission on Information Retrieval to enable families to seek and
privately receive information related to a relative’s Troubles-related death; an Oral
History Archive; and an Implementation and Reconciliation Group to oversee the other
mechanisms, to promote reconciliation, and to commission academic research on themes
and patterns of violence that occurred during the Troubles.41
2. The House of Commons Northern Ireland Affairs Committee Inquiry on
Consultation on the Stormont House Agreement (NIAC Inquiry), which invited
stakeholders to comment on the resources, the implementation timetable, stakeholder
engagement and remit of the NIO’s consultation on the draft Bill to implement the
Stormont House Agreement.42
3. the House of Commons Defence Committee Inquiry on Statute of Limitations Veterans Protection (Defence Committee Inquiry), which invited submissions on
methods to ‘protect’ former service personnel from ‘the spectre of investigation and reinvestigation for events that happened many years, and often decades, earlier’.43
Where appropriate, this primary data is supplemented by academic literature, official
documents, NGO reports, and media articles relating to dealing with the past in Northern
Ireland. In addition, the framing of the research question and the themes of analysis are
informed by my experience of working with academic and civil society colleagues to inform
efforts to address the legacy of Northern Ireland’s past in a human rights compliant manner.44
40

The submissions to the parliamentary committees are published on the UK Parliament website. Submissions
to the NIO consultation are only publicly available when the authors chose to put them online. In relying on
publicly available submissions, I am focusing on where Unionists articulate positions rather than where they
engage in silence. Lawther has cogently argued that Unionist silence may be a strategic choice, a form of
communication, and a choosing not to know. See Lawther (n 35) 37.
41
Northern Ireland Office, ‘Addressing the Legacy of Northern Ireland’s Past’ (11 May 2018)
https://www.gov.uk/government/consultations/addressing-the-legacy-of-northern-irelands-past accessed 5
March 2019.
42
House of Commons Northern Ireland Affairs Committee, ‘Inquiry on Consultation on the Stormont House
Agreement’ (24 May 2018) https://www.parliament.uk/business/committees/committees-a-z/commonsselect/northern-ireland-affairs-committee/inquiries/parliament-2017/consultation-stormont-house-agreementinquiry-launch-17-19/ accessed 5 March 2019.
43
House of Commons Defence Committee, ‘Inquiry on Statute of Limitations - Veterans Protection’
https://www.parliament.uk/business/committees/committees-a-z/commons-select/defencecommittee/inquiries/parliament-2017/inquiry13/ accessed 5 March 2019.
44
A key part of this work has been the creation of a ‘Model Bill’ on the implementation of the Stormont House
Agreement. My colleagues Kieran McEvoy and Anna Bryson have reflected on our use of international law in
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I am also influenced by my involvement in the Executive of the Committee on the
Administration of Justice, an independent human rights organisation based in Belfast, of
which I have been the Chairperson since 2014.
The article begins by outlining the main communal narratives of the causes of and
responsibilities for the violence committed during the Troubles. It then focuses on Unionist
perceptions of human rights actors and activism. It argues while human rights campaigners in
Northern Ireland use human rights principles and legal standards to emphasise the objectivity
and neutrality of their work, they have nonetheless been viewed as politically partisan by
Unionists, which in turn shapes Unionist perceptions of demands for greater truth and
accountability for past violations. Section 4 analyses Unionist strategies of engagement with
and resistance to human rights obligations to investigate. This analysis is structured around
four themes: deploying legal concepts to bolster metaconflict narratives; selectivity in the
invocation of human rights standards; requiring investigative decisions to be taken on the
basis of ‘balance’; and rejecting the application of human rights law to crimes committed by
members of the UK armed forces during the Troubles. The article concludes that the
Northern Irish experience demonstrates that in deeply divided societies, law is not always
viewed as politically neutral and objective. Instead, the selection of applicable international
legal standards, the manner in which they are interpreted, and the weight attached to them by
diverse actors can reflect wider political contestations. Thus, through subtle and shifting
processes the use of international law is framed by the local context.
2. Communal Narratives of the Causes of and Responsibilities for Troubles-Related
Violence
Where metaconflicts exist, rival communities lay claim to the historicity of their preferred
narratives of the past, but are unwilling to subject the past to rigorous and critical historical
analysis. Instead, political actors may appeal to the past to validate their contemporary
positions.45 At times, this resembles a mythico-history building exercise in which the past is
recast or reinterpreted in both political and moral terms. Such exercises are intended to create
or reify social and political categories in ways that distinguish between good and evil,
innocence and guilt, and lawful or morally justifiable violence carried out to protect the
community and criminal or unjustifiable violence.46 Actors who are waging such forms of
metaconflict often engage in cognitive dissonance, in which facts are filtered, prioritised, or
overlooked to fit with preferred political narratives and contemporary political goals.47 As a
result, within rival communities radically divergent historical narratives can emerge in which
each community remembers the harms experienced by its members, but struggles to
recognise harms experienced by others. As Lemarchand observed in relation to Burundi,
‘what emerges from the record of official pronouncements and mythicohistories is not pure
this process in ‘Justice, truth and oral history: legislating the past ‘from below’ in Northern Ireland’ (2016)
67(1) NILQ 67.
45
Lemarchand (n 12) 19.
46
Lisa Malkki, Purity and Exile: Violence, Memory, and National Cosmology among Hutu Refugees in
Tanzania (University of Stanford Press 1995) 54.
47
Stan Cohen, States of Denial: Knowing about Atrocities and Suffering (Polity Press 2000) 159 and 266.
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invention but rather an attempt to embellish or demonize the past to make it consistent with
present or future objectives’.48 Similar processes can be observed in contestations over
Northern Ireland’s past.
Although division over Northern Ireland’s constitutional status has long been at the centre
of political violence in Ireland and Northern Ireland, there are particularly strong
disagreements over the causes of violence that took place between 1968 and 1998.49 Unionist
narratives on Northern Ireland’s past portray the period from the creation of the Parliament of
Northern Ireland in 1921 to the outbreak of the Troubles as a time when ‘Catholics and
Protestants co-existed peacefully and in a friendly manner’.50 For Unionists, the peace and
social cohesion was violently disrupted by Republican paramilitaries intent on using violence
to undermine Northern Ireland’s position within the United Kingdom. This narrative contrasts
strongly with Nationalist and Republican memories of the pre-Troubles period, which point
to the long history of British colonial rule in Ireland, systemic sectarian discrimination in
state institutions dominated by the Ulster Unionist Party – all of which was underpinned by
emergency legislation and a police force, which saw policing of its potentially seditious
Catholic minority as its key function.51 From such a perspective, Republican violence was a
response to the rights violations routinely endured by the Catholic minority, which it was
argued could only be remedied by uniting Northern Ireland with Ireland. Thus, human rights
discourse has been a central component of Nationalist narratives of the causes of the
Troubles. Smithey argues that as a result, for Unionists, human rights language ‘was
considered inappropriate under the totalising and polarising logic of ethnopolitical division.
Once it was associated with nationalism, it was tainted’.52 As the next section explores, this
association of rights within nationalism contributed to a position among Unionists that if they
invoked rights to criticise the state, it would amount to a betrayal of their community.
From these rival explanations of the causes of the violence emerge contrasting
attributions of responsibility. Republicans have consistently contended that their
paramilitaries were waging an armed conflict against the United Kingdom and that the British
state should be seen as a party to the conflict. For Unionists, the Troubles should be
understood as terrorism and criminality waged by paramilitary groups, not an armed conflict.
From this, Unionists contend that the state, encompassing where appropriate the Unionistdominated devolved institutions prior to the imposition of direct rule in 1972 and the United
Kingdom, should not be viewed as a protagonist to an armed conflict. Instead, they argue that
the state’s actions should be understood as those of a democratic state acting to uphold the
rule of law and human rights in the face of a terrorist threat. Thus, under this narrative, ‘the
State had no primary institutional responsibility, but merely responded to inter-communal
48

Lemarchand (n 12) 19.
Sarah Jankowitz, ‘The “Hierarchy of Victims” in Northern Ireland: A Framework for Critical Analysis’
(2018) 12(2) IJTJ 216.
50
Simpson (n 33) 39.
51
See eg Michael Farrell, Northern Ireland: The Orange State (2nd ed, Pluto Press 1987); Michael Farrell,
Arming the Protestants: The Formation of the Ulster Special Constabulary and the Royal Ulster Constabulary,
1920-27 (Longwood Press Ltd 1983).
52
Lee A. Smithey, Unionists, Loyalists, and Conflict Transformation in Northern Ireland (OUP 2011) 142.
49
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conflict’.53 Further, this narrative holds that during the Troubles, the Royal Ulster
Constabulary (RUC) and the British armed forces acted to defend Northern Ireland and the
Union with Great Britain from terrorism and to uphold the rule of law, and in doing so, often
heroically endured physical loss and sacrifice.54 On this basis, Unionists maintain that
responsibility for the onset of the Troubles and for the violence that resulted rests with
paramilitaries, who should be the sole or primary focus of efforts to deal with the past.
The understanding of the state as democratic and law-abiding during the Troubles
complicates the application of the concept of ‘transition’ to Northern Ireland in the post-Good
Friday Agreement period.55 For some Unionists, the concept of ‘transition’ inherent in
transitional justice is inapplicable. This view is well illustrated in NIRPOA’s submission to
the NIAC Inquiry:
Both our major universities have produced “experts” who use language which
betrays their bias (“the conflict”, “combatants” etc) and who seem to imagine
that our recent history and the conduct of our government is in some way
comparable with that of certain regimes in the Far East, South America or the
Republic of South Africa. The very use of the term “transitional justice”
indicates a perverse starting point for their deliberations.56
As the next section explores, resistance to transitional justice language and mechanisms
among the Unionist community can also be tied to their perceptions of human rights law and
human rights actors, which are in themselves, affected by the metaconflict.
3. Objectivity, Neutrality and Politics within Human Rights Work in Northern Ireland
For some commentators, ‘Human rights are inherently political; to embrace or contest them is
to take sides on questions of power’,57 and some human rights defenders may be motivated
by and publicly acknowledge the avowedly political objectives of their work.58 However, it is
more common for human rights defenders to downplay the politics of their practice. Instead,
they use the language of law to position themselves as authoritative voices that operate in a
neutral, non-partisan, and non-political manner in conducting objective and technical analysis

53

Bell (n 24) 1140.
Lawther (n 35) 132.
55
Fionnuala Ní Aoláin and Colm Campbell, ‘The Paradox of Transition in Conflicted Democracies’ (2005)
27(1) HRQ 172.
56
Northern Ireland Retired Police Officers Association, ‘Written evidence submitted by the Northern Ireland
Retired Police Officers Association’ (9 June 2018)
http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/northern-ireland-affairscommittee/consultation-on-implementation-of-the-stormont-house-agreement/written/86568.html accessed 8
March 2019.
57
Michael Goodhart, Human Rights: Politics and Practice (3rd ed, OUP 2016) 5.
58
See eg Michael Sfard, ‘The Price of Internal Legal Opposition to Human Rights Abuses’ (2008) 1(1) J Hum
Rts Practice 37. See also the series of case study reports from the Lawyers, Conflict and Transition project that
provided an overview of the role of lawyers as political actors in South Africa, Tunisia, Chile, Israel, Palestine,
and Cambodia https://lawyersconflictandtransition.org/outputs/ accessed 11 March 2019.
54

9

on the basis of universal legal standards.59 In doing so, human rights organisations may
refrain from identifying themselves with any political party or ethnic group within society.60
Within democratic states, where there is broad political support for human rights, it is often
possible for human rights organisations to indeed operate and be seen to operate in a less
overtly political manner. However, in more repressive or divided contexts, the politics of
advocating for rights often becomes more visible and contested. This is particularly the case
where human rights obligations to investigate and prosecute are applied to politicallymotivated past crimes.61 As this section explores, with reference to the Committee on the
Administration of Justice (CAJ), which has been described as the ‘principal human rights
NGO’ in Northern Ireland,62 such political contestation over human rights has been present
within Northern Ireland since the onset of the Troubles.63 Unionist perceptions of human
rights actors have in particular been shaped by the role of human rights actors in holding the
state to account and the decision of some human rights actors in Northern Ireland to refrain
from monitoring paramilitary violence. This section argues Unionist perceptions of human
rights fed into their perceptions of contemporary debates on dealing with the past.
Unionist perceptions of human rights actors must be understood within the context of the
significant role that the European Court of Human Rights has played in advancing
approaches to dealing with the past in Northern Ireland. During and after the conflict, victims
and human rights campaigners brought cases to the European Court of Human Rights relating
to allegations of state responsibility for conflict-related deaths either directly or through
collusion with Loyalist paramilitaries. This strategic litigation resulted in particular in the
Court’s 2001 unanimous judgments in the McKerr group of cases that the UK had violated its
procedural obligations under Article 2 of the Convention on the right to life (read in
conjunction with Article 1) when it had failed to undertake effective, independent, prompt,
and transparent investigations.64 The Court’s judgments were valuable in acknowledging the
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state’s responsibility for the killings and clarifying the state’s obligations to investigate and
provide remedies. In addition, in accordance with Article 46 of the European Convention on
Human Rights, the UK is obliged to abide by the Court’s judgments and its compliance is
supervised by the Council of Europe’s Committee of Ministers. Through its engagement with
this compliance process, the British government gradually formulated a policy, known as the
‘package of measures’ to deal with the past in which existing institutions were reformed and
new institutions were created.65 The institutions comprising this package of measures are
coroners inquests, public inquiries, police-led investigations (previously the Historical
Enquiries Team and now the PSNI Legacy Investigations Branch), and the historical
investigations of the Police Ombudsman. The ECHR litigation thus provided a catalyst for
the development of dealing with the past mechanisms in Northern Ireland as well as a
mechanism for routine international scrutiny of the UK’s compliance with its obligations, a
process into which human rights actors are able to submit ‘shadow’ reports. This
demonstrates that human rights law, institutions, and actors have played a significant role in
pressuring the United Kingdom to investigate Troubles-related offences.
Turning now to Unionist perceptions of local human rights actors, CAJ provides a useful
example of a local NGO that has consistently sought to safeguard its objectivity and
neutrality, but has nonetheless been viewed with suspicion by some Unionist political groups.
In the midst of the Troubles, the Committee on the Administration of Justice was founded in
1981 as an ‘independent non-governmental organisation’ to ensure that local, regional and
national government complies with its responsibilities under international human rights law.
From inception, ‘CAJ was founded on the belief that it could only secure the desired impact
if the organisation developed and maintained a reputation for acting in an independent,
politically impartial, objective and measured way.’66 For CAJ, objectivity has multiple parts.
Firstly, the organisation ‘takes no position on the constitutional status of Northern Ireland’.
Secondly, CAJ ‘is firmly opposed to the use of violence for political ends’. Thirdly, it draws
its membership from across the community.67 Finally, CAJ bases its work firmly within the
international human rights law framework.
CAJ’s exclusive adherence to human rights law contributed to its decision to monitor
only state violence and refrain from monitoring paramilitary activities. When CAJ was
created in 1981, all major human rights organisations focused solely on monitoring the
responsibilities of states to promote, protect, and fulfil individual rights. However, leading
international human rights organisations shifted their position around the time of the end of
the Cold War and began to monitor non-state armed groups,68 however, in doing so, they
65
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applied the framework of international humanitarian law (IHL) rather than international
human rights law. The change in the international NGOs’ positions caused CAJ to reflect on
whether to follow their lead. After extensive internal debate, the decision was finally taken by
an overwhelming majority of CAJ members in late 1991 to continue to refrain from
monitoring paramilitary violence.
The organisation’s newsletter reported that this decision was motivated by concerns that
applying IHL to the Northern Ireland conflict ‘would offer legitimacy to paramilitary
protagonists and actions and that the notion of a “legitimate target” ran contrary to the
organisation’s essentially pacifist position of complete opposition to political violence’.69 In
addition, there were concerns that applying the concept of a legitimate target ‘would lead to
accusations of selective condemnation in accepting attacks on the security forces’.70 As
McEvoy argued, adopting the position that attacks on state targets were legitimate provided
they complied with IHL could have meant that Republican violence was ‘more likely
(although by no means universally) to be deemed permissible by humanitarian law than that
carried out by Loyalists’.71 Based on these cumulative concerns, CAJ members adopted the
position that monitoring paramilitary violence under IHL could run the risk of compromising
organisation’s objectivity.72 Further, given that international human rights law at that point
had little provision for monitoring non-state actors,73 it would have not been possible for CAJ
to apply the human rights framework to their actions in a rigorous manner.74 A similar
position was adopted by the Northern Ireland Human Rights Commission after its creation in
1999.75
Unionists suffered more from the violence of paramilitary actors than from violence
committed by state actors, and they interpreted the decision of CAJ and other human rights
actors not to monitor paramilitary violence as an indicator that they were biased and aligned
to Nationalism.76 This position was reinforced by viewing the position of human rights actors
alongside Sinn Féin’s longstanding position ‘that only the state and state agencies may
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commit human rights violations while actions by non-state actors are a matter for criminal
law to deal with’.77
In addition to the criticism of the failure of human rights NGOs to monitor paramilitary
violence, Unionists have responded negatively to human rights work that seeks to hold the
state to account. Unionists generally view the state as a benign, and even deified, entity. As a
result, Unionists are often resistant to measures that seek to restrict the exercise of
governmental power, which has informed their resistance to economic and social rights being
considered legally enforceable human rights.78 In addition, Unionist self-identity is closely
aligned to the state. Thus, Unionists resist the work of CAJ and other human rights
practitioners in monitoring and criticising the state, even though such monitoring is
conducted in accordance with international human rights treaties, which have been ratified by
the UK government and adverse rulings from the European Court of Human Rights, with
which the UK government has committed itself to complying. Thus, Unionists view calls to
investigate state abuses or to adopt measures to curb them in the future ‘as being antithetical
to their interests’.79 For example, the current DUP leader and law graduate, Arlene Foster,
writing in 2003, looked back on the time when Unionists dominated government in Northern
Ireland to say that traditionally ‘it would have been something of an anathema for grassroots
members of Unionism to challenge the state with a claim for their human rights’. She
continued that ‘human rights is like a foreign language to most’.80 More starkly, DUP MLA
Peter Weir stated that Unionists view human rights as ‘betrayal’ as they understand it to mean
‘taking some degree of legal action either directly against the state or an organ of the state,
particularly the security forces’.81 However, as the later sections demonstrate, this perception
that taking legal action against the state would be disloyal does not equate to a reluctance
among Unionists to criticise the UK government actions when they believe the government is
acting in an manner that is contrary to Unionist interests.
Unionist self-identification with the state means that actions that are perceived as anti the
British state are also perceived as anti-Unionist. From this, some Unionist political actors
have asserted that human rights actors were biased against Unionism. For example, in 2007,
DUP MLA Michelle McIlveen stated ‘The CAJ is no friend of unionism … it styles itself as
an independent, cross-community, human rights organisation, but its documents reek of antiunionism and anti-Britishness’.82 This perception of anti-Unionist bias has prompted some
77
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Unionists to argue that human rights organisations were aligned to Nationalism. For example,
in 2001, the DUP MLA Sammy Wilson decried CAJ as ‘a Nationalist front organisation’.83
Thus, through its criticism of the state, for some Unionists, human rights work became
associated with Nationalist political agendas. Unionist efforts to challenge the objectivity of
human rights organisations by accusing them of being politically or ideologically motivated
has resonances with strategies employed by pro-state actors in other conflicted or repressive
contexts. Indeed, Cohen highlighted how in countries such as Peru, Israel and Sri Lanka such
strategies to ‘shoot the messenger’ as among some of the ‘simplest’ forms of denial.84
This scepticism of specific human rights actors and methods of working does not equate
to an absolute rejection human rights among Unionists. For example, in 2017, former DUP
MLA Nelson McCausland argued that Sinn Féin used ‘the language of human rights and a
rights-based approach to fight its “war by another means”’ before arguing with respect to the
Unionist community ‘That does not mean that we reject the principles of equality and human
rights. In themselves, they are valuable concepts.’85 In addition, in the post-Agreement
period, there have been some examples, where Unionist-orientated organisations have tried to
embrace the language of human rights. For example, the Orange Order has invoked the right
to freedom of assembly under the European Convention on Human Rights in arguing that its
members should be able to march down their traditional routes.86 In addition, the Orange
Order has described restrictions on marches that are objected to by local residents as ‘a denial
of basic civil liberties’.87 Despite continuing to refer to human rights language when their
human rights-orientated demands were rejected, Foster indicated that where Unionist efforts
to use human rights have not achieved the outcome they desired, it has increased their sense
of being marginalised or victimised by the human rights agenda.88
From the above, we can see that although Unionists do not reject the language of human
rights wholesale, they feel that human rights have tended to be used in a manner that is
detrimental to their interests. This general scepticism towards human rights has in turn
informed their attitudes towards actors who are campaigning for truth, justice, and reparations
in relation to the legacy of the Troubles, as well as towards the role of international human
rights law in dealing with the past. With respect to actors, Northern Ireland is a small place
and many of the voices that call for approaches to deal with the past come from academics
and practitioners within the human rights community, including CAJ. It is therefore
unsurprising that Unionist concerns over the impartiality of human rights have also shaped
how they perceive actors working to deal with the legacy of the Troubles in Northern Ireland.
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For example, the UUP’s submission to the NIAC Inquiry sought to conflate the work of
human rights defenders and victims’ groups in calling for accountability for past crimes with
what they perceive as ‘partisan’, Republican efforts to ‘rewrite history’ in order to portray the
state as responsible for abusing human rights.89 In its submission to the NIO Consultation, the
TUV went further by characterising the NIO’s draft bill as being designed ‘to satisfy the
demands of the Republican movement’, rather than being motivated by a genuine concern for
victims.90 It is against this backdrop of Unionist approaches to human rights that we now
move to interrogating the specific strategies employed by Unionists when engaging with the
UK’s international human rights obligations to investigate legacy offences.
4. Unionist Strategies of Engagement with Human Rights Law
This section explores how the metaconflict shapes the strategies used by Unionists in
critiquing how international human rights standards have been applied in the work of existing
mechanisms to deal with the past and resisting particular interpretations in light of the new
institutions that have been proposed in the NIO Consultation. These strategies are deploying
legal concepts to buttress metaconflict narratives; selectivity in the invocation of human
rights law; requiring investigative decisions to be taken on the basis of ‘balance’; and finally,
rejecting the application of human rights law to the actions of members of the UK armed
forces during the Troubles. The Unionist articulations of some of these strategies in the recent
consultation reflect longstanding positions within Unionism. In contrast, other strategies have
emerged more recently primarily in response to the opening of criminal investigations against
former UK service personnel.
A. Deploying Legal Concepts to Buttress Metaconflict Narratives
Within the literature on social movements and human rights practice, there is a general
consensus that social actors are drawn to the legal language and institutions as law has an
inherent power that may benefit their mobilisation,91 even where it is does not result in
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courtroom victories.92 Law is understood to have the capacity to create cultural meanings and
express social norms. It can frame public discourse and shape collective identities.93
However, legal meanings are not fixed concepts that are universally understood across social
groups. Instead, they are often indeterminate, which allows different social groups to seek to
construct their own readings of rights.94 Silverstein has argued that ‘just as legal meaning
constitutes individual and social identity, so too does individual and social identity constitute
legal meaning’.95 With respect to serious human rights violations, the language of law and
criminality can provide cogent labels with which to denounce wrongdoing and to define
understandings of victimhood,96 even though as Hearty highlights it is erroneous to assume
that ‘criminal law is capable of capturing the full complexity of innocence and blame during
conflict’.97 The rhetorical power of law to condemn or commemorate has meant that Northern
Ireland’s metaconflict has included disputes over how human rights concepts should be
understood and applied. For Unionists, this has included strongly resisting inclusive
definitions of who can been considered a victim, while also seeking to apply the legal
terminology of genocide and ethnic cleansing to repudiate specific actions of Republican
paramilitaries during the conflict. In both instances, Unionist strategies operate on a largely
rhetorical level as they do not seek to engage deeply with international human rights
standards or institutions to press their claims.
The legal definition of a ‘victim and survivor’ of a Troubles-related offence can be found
in the Victims and Survivors (Northern Ireland) Order 2006, which takes an inclusive
approach that enables victimised individuals to be recognised as such irrespective of whether
they were also involved in victimising others. This definition is accepted by the main
Nationalist and Republican political parties and organisations; however, Unionist political
parties and organisations have consistently objected to its failure to taken into account as
person’s affiliation or other participation in violence.98 For example, in its submission to the
NIO Consultation, the DUP stated that the definition was ‘unacceptable’ arguing that in their
opinion ‘there is a clear distinction in law between a terrorist perpetrator and their innocent
victim. To equate the two is morally wrong and indefensible’. They therefore contended that
the UK government should introduce legislative amendments to ensure that the ‘perpetrator
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of an unlawful act’ cannot be included within the definition.99 A similar position was adopted
by the UUP in its submission to the same consultation, which stated:
It is both ludicrous - and morally indefensible - that someone who made a
conscious choice to plant a bomb or set out to shoot someone, and who was
injured in the process, should be classed as a victim in the same manner as
someone who was blown up or shot whilst out shopping or enjoying an
evening out.100
This position is also evident in the submissions made by Unionist-aligned groups.101 In
calling for the legislative amendment of the statutory definition of victimhood, Unionists
frame their arguments in moral terms and in accordance with their preferred narrative of
Northern Ireland’s past.102 This approach has resonances with international experiences of
resistance to rights by conservative groups who seek to ‘challenge egalitarian inflections of
rights and propose culturally resonant alternatives’103 and political contestation over
definitions of victimhood are common to many post-conflict societies.104 Through arguing for
legislative change, Unionists are seeking to shape socio-political understandings of
victimhood. However, these assertions are often made with reference to the longstanding
political standoff over the provision of a pension to persons who were seriously injured
during the Troubles. In this context, narrowing the definition could have legal consequence
through restricting who can access reparations or seek other remedies for violations of their
legally enshrined rights.105
If Unionist political parties were primarily concerned with restricting the legal
consequences of the victim definition, they could benefit from engaging with the 2016 report
by the UN Special Rapporteur on Truth, Justice, Reparations and Guarantees of NonRepetition on his country visit to the United Kingdom. This report observes that in designing
reparations programmes, ‘most countries steer away from debates over the definition of
“victim”’. Instead, comparative analysis of approaches in other countries demonstrates a
tendency to define ‘beneficiaries’ of specific reparations programmes,106 with the possibility
that distinct forms of reparations could be tailored to the needs of different victim
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communities.107 To some degree, such approaches separate socio-political understandings of
victimhood from discussions of who is entitled to specific forms of reparations. However, the
apparent Unionist objective of contesting the legal definition of victimhood to apportion guilt
and innocence could mean that such nuanced approaches are unlikely to find support among
Unionists; nor are they likely to find support among Nationalists who favour the existing
inclusive definition.
Unionists have also sought to reinterpret and apply international human rights concepts to
suit their metaconflict aims when they have described actions of Republican paramilitaries as
‘genocide’ and ‘ethnic cleansing’. Scholars have long understood that these are powerful
terms and the consequences of their application ‘can slide from’ their specific legal meaning
‘to a branding of the perpetrators’ group as collectively evil’, which in turn limits the ‘case
that a political compromise needs to be found with them’.108 Thus, the application of these
labels can give rise to both legal and political consequences. The invocation of this language
in Northern Ireland has its roots in the late 1980s, when Unionists began to complain about
what they viewed as the forced displacement of Protestants from the west of the city of
Derry/Londonderry.109 When the conflict in Bosnia-Herzegovina introduced the term ‘ethnic
cleansing’ to the human rights lexicon,110 Unionists, such as Jeffrey Donaldson MP, adopted
this term and began to use it to describe these demographic shifts.111 Unionists have
continued to use this terminology throughout the transition.112 For example, in 2011, DUP
leader Arlene Foster (who was then a minister in the devolved institutions) called on the Irish
government to apologise for failing to secure the border during the Troubles and said that ‘the
Irish government of the 1970s and late 1960s could have done a lot more to stop the
campaign of genocide that was happening in Fermanagh, Tyrone, south Armagh and
Londonderry’.113 In making similar calls, the following year, Foster asserted that the Irish
government’s apology must make ‘reference to and acknowledge the ethnic cleansing’ which
took place along the Irish border by the Provisional IRA.114
Where ethnic cleansing is committed during a conflict it could be considered a war crime,
and where it is systematic and widespread it could constitute a crime against humanity.
International criminal law recognises genocide, war crimes, and crimes against humanity as
Luke Moffett, ‘A Pension for Injured Victims of the Troubles: Reparations or Reifying Victim Hierarchy?’
(2016) 66(4) NILQ 297.
108
Alex de Waal, ‘Reflections on the Difficulties of Defining Darfur’s Crisis as Genocide’ (2007) 20 Harv Hum
Rts J 25, 31.
109
Paul Kingsley, Londonderry Revisited: A Loyalist Analysis of the Civil Rights Controversy (Belfast
Publications 1989).
110
Matthew Lewis and Shaun McDaid, ‘Bosnia on the border? Republican Violence in Northern Ireland during
the 1920s and 1970s’ (2015) 29(4) Terrorism and Political Violence 635; See also Gareth I Higgins and John D
Brewer, ‘The Roots of Sectarianism in Northern Ireland’ in Owen Hargie and David Dickson (eds), Researching
the Troubles: Social Science Perspectives on the Northern Ireland Conflict (Mainstream Publishing 2003).
111
Jeffrey Donaldson, ‘A Protestant Perspective’ (1994) Ulster Review 8.
112
Gillian Halliday, ‘UUP councillor avoids investigation over SF “ethnic cleansing” jibe’, Belfast Telegraph (4
January 2019). See also Doug Beattie, ‘I won’t take offended rhetoric from a party with a callous heart’, Belfast
Telegraph (24 October 2017) ‘What happened in that border area was little short of ethnic cleansing, yet nobody
was brought to justice’; UUP (n 32).
113
‘Ministers’ plea to Irish government over Republican murder victims’, BBC News (18 November 2011).
114
‘Assembly motion calls for Irish government apology’, BBC News (18 September 2012)
107

18

international crimes for which individuals can be held criminally responsible. However, as
Lewis and McDaid have demonstrated, Republican actions in relation to Unionist population
movements during the Troubles ‘fell far short’ of the international legal definitions of these
crimes.115 Perhaps in response to the legal impossibility of their arguments, where Unionists
use this language, they invoke it in a rhetorical rather than a legal sense. They use it to
demand acknowledgement and apologies, rather than prosecution and punishment. And in
using it, they recognise the rhetorical power of these labels through which they seek to
control a narrative of violent Republicanism. As a consequence of this positioning, they have
not argued that these alleged crimes are subject to criminal investigation. Instead, from the
negotiations leading to the Stormont House Agreement they advocated that ‘alleged ethnic
cleansing in border regions and in interface neighbourhoods’ should be the subject of
thematic analysis. This positioning seems to maintained through the most recent round of
consultations.116
These examples demonstrate how at times Unionists engage with international human
rights law concepts but contrary to the principles that human rights should apply equally to
all, they seek to reinterpret victimhood in an exclusionary manner. In addition, they invoke
concepts such as genocide to settings that do not correspond to the internationally accepted
definition of these crimes. Through these processes, they seek to challenge and adapt the
meaning of human rights concepts to suit their political objectives. In doing so, they do not
engage meaningfully with the legal significance or consequences that should flow from their
application of these concepts, an omission that further evidences that their primary concern
with invoking human rights language is not to ensure legal remedies for victims of human
rights violations, but to harness law’s power in their political mobilisation and negotiating
strategies.
B. Selectivity in the Invocation of Human Rights Law
A second theme that emerges from the recent submissions of Unionist political parties and
aligned organisations are assertions that human rights standards are being applied by existing
mechanisms to deal with the past in a narrow and selective manner that disadvantages
members of their community. Their submissions reflect concerns that the proposed
mechanisms will replicate the approaches they view as problematic. However, as with their
invocations of human rights concepts in the previous section, Unionist efforts to highlight
gaps and inconsistencies in approaches to the past do not correspond to a concern to ensure
that the state’s obligations under international human rights law are fully implemented, but
rather can be seen as part of their strategy to uphold their preferred narratives of the past and
resist the disclosure of information that enhances their opponents’ rival narratives.
A recurring critique of existing and proposed institutions made in Unionist submissions is
that they focus too narrowly on deaths. For example, the UUP submission to the NIAC
Inquiry complained that institutions proposed in the NIO Consultation ‘ignor[e] serious
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crimes - up to and including attempted murder’.117 They contended that due to this omission
‘thousands of victims of terrorist violence’ [will] demand that their cases be properly
investigated and their human rights be recognised’.118 Thus, they acknowledge that the failure
to properly investigate these crimes would violate the UK’s obligations under international
human rights law. The DUP’s submission to the NIO Consultation also called for
investigations for those who have been seriously injured, but did not link this explicitly to
human rights law.
In bringing to light gaps in the proposed mechanisms, the position of the Unionist groups
partially overlaps with submissions made by human rights actors. For example, the Northern
Ireland Human Rights Commission critiqued the narrow focus on deaths by arguing that
Article 2 of the European Convention on Human Rights requires the United Kingdom to
investigate ‘attempted murders’ and Article 3 requires it to investigate ‘serious injuries’ as
well as torture, inhuman or degrading treatment.119 The Model Bill Team, which includes
CAJ and a number of academics including the author, made similar observations.120
Thus, human rights actors share common ground with Unionist positions by calling for
investigations into Troubles-related crimes that caused serious injury to victims. However,
the human rights actors’ submissions go beyond this by recognising that human rights law
also requires the state to investigate allegations of torture and inhuman treatment. The failure
of Unionist submissions to highlight this gap in compliance with the UK’s obligation
demonstrates is consistent with their metaconflict strategies. Where allegations of torture and
inhuman treatment have arisen, they have mostly entailed allegations against state actors.
Although there are allegations that Republican paramilitaries engaged in torture as part of
internal disciplinary actions and in response to alleged criminality, the utility for Unionists in
pressing for investigations into this aspect of Republican violence have been undermined by
revelations that the IRA’s head of internal security was a British agent.121 Thus, pushing for
the UK to comply with its obligations to investigate torture and inhuman treatment would risk
exposing the responsibility of state actors for serious human rights violations, which would
undermine Unionist narratives on the past. This linkage between the selective identification
of gaps and metaconflict narratives was made explicit by the UUP in its submission to the
NIAC Inquiry: ‘It is hardly surprising that Sinn Fein and the IRA should want the focus to be
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on fatalities only in order to minimise the true scale of terrorist crimes’.122 This demonstrates
that they want gaps to addressed only where they are likely to reveal paramilitary
responsibility for crimes and thus reinforce their narratives.
Unionists have also argued that the European Convention on Human Rights is being
applied inconsistently by existing mechanisms in a manner that privileges victims of state
violence over former security force personnel. Under this line of argument, which has been
most prominently developed by the NIRPOA, while the state has endeavoured to fulfil its
obligations to investigate violations of the right to life under Article 2 of the ECHR, it has
failed to respect the rights of retired police officers to a fair trial, which they say is violated
by the investigative procedures of the Police Ombudsman. The have also complained that the
right of retired police officers to respect for private and family life has been violated by the
publication of reports that make findings on historic police misconduct in which ‘individuals
who have been neither tried nor convicted are either named or so closely identified by
description that their families, friends and neighbours may incorrectly assume wrongdoing on
their part’.123 NIRPOA characterised these findings as ‘biased and groundless’ stating that the
proceedings ‘resemble the actions of the Star Chamber in the 17th century’.124
The NIRPOA use these criticisms of the existing Police Ombudsman’s investigations to
justify their calls that the NIO’s draft bill be amended in order to provide more robust
protections for the Article 6 and 8 rights of retired police officers who are subject to
investigations by the Historical Investigations Unit (HIU). The current legacy proposals
would allow for this body to issue family or interim reports in which an ‘individual who was
involved in preventing or investigating an event of which the death forms part’ could be
named, provided that they were given a right to respond to the allegations in advance of
publication and the report fairly reflects their response.125 Similar to the UUP’s criticism that
the NIO has shaped the scope of the proposed legacy mechanisms to benefit Republican
paramilitaries, the NIRPOA stated that
In relation to retired police officers the proposals are not fair, equitable or
proportionate. In order to appease those who are seeking to rehabilitate
themselves after a campaign of obscene, cruel and relentless violence and
criminality the proposals appear to be prepared to sacrifice even the basic
human rights of many retired officers.126
The NIRPOA’s submission recommends that the NIO draft bill is amended to preclude the
HIU from identifying individuals in these family reports, and would instead, require it take
steps to protect their identity. They argue that this would provide greater protection for their
rights under Articles 6 and 8. However, these changes would severely restrict the information
that could be provided to families. Where these recommendations are read alongside
statements in the NIRPOA submission that investigations into the ‘mythical creature’ of
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collusion are intended to ‘rewrite history’ at their expense and to justify the actions of the
retired officers’ ‘political opponents’, it does not seem a stretch to interpret their actions to
restrict the information that can result from these investigations as a means protect their
preferred historical narrative of the heroic and law-abiding role played by the Royal Ulster
Constabulary during the Troubles.
This section provides examples where Unionist actors framing their recommendations for
changes to the NIO’s draft bill to deal with Northern Ireland’s past as necessary to ensure
greater consistency and compliance with the European Convention of Human Rights.
However, on closer inspection, we can see that these appeals are based on a selective
engagement with international human rights standards that is designed to control what can be
investigated by the proposed Historical Investigations Unit and what information can be
shared with families as a result of those investigations. Thus, the appeals to human rights law
here are being instrumentalised to serve these actors’ metaconflict strategies.
C. Requiring Investigative Decisions to be taken on the Basis of ‘Balance’
Although the rule of law is ‘an exceedingly elusive notion’127 that has long been subject to
scholarly debate over the extent to which it should be understood as creating only procedural
requirements for creation and application of legal rules,128 or as embodying substantive
requirements laws be just and comply with human rights,129 there is nonetheless broad and
longstanding consensus that the rule of law requires that laws are transparent and provide
legal certainty and that everyone is equal before the law. In addition, all conceptualisations of
the rule of law share an understanding that legal institutions should be ‘impartial and
independent, not subject to political influence or manipulation’.130 As Raz argues, to
introduce political calculations into prosecutorial decisions would undermine the rule of
law.131 It would also undermine the perceived or actual independence and impartiality of their
work and challenge the legitimacy of their office. However, despite Unionist narratives of the
past and their own self-identity emphasising adherence to the rule of law, all submissions by
Unionist parties and organisations to the NIO Consultation and parliamentary inquiries called
for future decisions on whether to investigate or prosecute legacy offences to be taken on the
basis of ensuring that the time, resourcing, and outcomes of legacy mechanisms reflect what
they understand to be the ‘balance’ of responsibility for Troubles-related violence, rather than
following where the evidence leads and recognising the suffering of victims from all
communities.
Calls for approaches to the past to be balanced across ethnic and/or political groupings are
common to many post-conflict societies where, like Northern Ireland, they form part of the
metaconflict. In addition to the problems they pose for the rule of law, calls for balance are
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generally viewed as deeply problematic from a human rights perspective. In addition to
undermining equality before the law,132 incorporating this criterion into strategies of case
selection and prioritisation would inevitably mean that decisions are made not to investigate
or refer for prosecution some otherwise deserving cases. Such decisions would deny the
affected victims their rights to truth and justice on grounds that could be understood as
discriminatory on the basis of their membership of a specific social group.133
Like most legal systems, the system of the administration of justice in Northern Ireland,
allows prosecutors to exercise discretion in deciding whether to proceed with a criminal
investigation. However, such discretionary decisions should be based on a two-part test: (1)
whether there is sufficient evidence, and (2) whether the prosecution would be in the public
interest. With respect to the public interest, international standards provide that ‘Prosecutors
shall give due attention to the prosecution of crimes committed by public officials,
particularly … abuse of power, grave violations of human rights … and, where authorised by
law or consistent with local practice, the investigation of such offences’.134 This language
finds some resonance in the Northern Ireland’s Code for Prosecutors, which states that among
the factors that point to there being a public interest in prosecution is ‘where the suspect was
in a position of authority or trust and the offence is an abuse of that position’.135 Neither
international nor Northern Ireland standards provide for prosecutorial discretion to be
exercised on the grounds of achieving a balance in prosecutions between ethnic or political
groups. However, they emphasise the need to prosecute wrongdoing by public officials, a
focus that is well-established in international human rights law due to the states’ ‘monopoly,
or at least disproportionate control, over the means of coercion’, their greater capacity to
commit systematic violations in comparison to non-state armed groups, and the importance of
ensuring non-repetition of the crimes and enhancing the legitimacy of state institutions in the
aftermath of state human rights violations.136
Unionist demands that approaches to deal with the past be balanced centre on
understandings of proportionate responsibility for Troubles-related violence. Academic and
journalistic research have estimated that between 3,523 and 3,636 people were killed as a
result of the 30-year conflict.137 The responsibility for conflict-related deaths is distributed
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among Republican paramilitaries, Loyalist paramilitaries, and British security forces. The
Republicans are deemed to be responsible for around 2,000 deaths, Loyalists for 1,000
deaths, and 360 deaths have been directly attributed to the security forces. These figures do
not include cases where there are allegations of collusion between the security forces and
paramilitary groups. Thus, on these figures, state forces are directly responsible for 10 per
cent of conflict-related deaths. For many Unionist organisations, this means that only 10 per
cent of investigative efforts related to dealing with the past should be orientated towards state
actors.
There are no comprehensive statistics on how many killings were investigated during the
Troubles. However, Bell notes that police statistics claim that 955 alleged paramilitaries were
charged with conflict-related deaths. In addition, official figures suggest that up to 30,000
people were imprisoned due to the conflict.138 With respect to killings by members of the
security forces, in the ‘vast majority’ of cases that were investigated during the Troubles, the
Director of Public Prosecutions for Northern Ireland directed no prosecution.139 There were
24 prosecutions involving 34 state actors, with eight being convicted;140 most of whom were
released early following government intervention.141
In the years since the Agreement, the package of measures to deal with the past has
included four public inquiries into the role of the British Army in the Bloody Sunday
massacre, and allegations of collusion in the deaths of Rosemary Nelson, Billy Wright, and
Robert Hamill, plus the Smithwick Tribunal in Dublin that investigated collusion between
Republican paramilitaries and Irish police with the respect to the deaths of two RUC officers.
Complaints against the police in Northern Ireland have also been investigated by the Police
Ombudsman, which has issued reports into the cases relating to deaths of 13 individuals
(relating to 12 cases),142 six terrorist attacks,143 and the attempted murder of Gerry Adams.
Findings of collusion were only made by some of the inquiries and ombudsman’s reports. In
addition, 52 legacy inquest cases relating to 93 deaths, many of which relate to allegations of
state responsibility or complicity in Troubles-related deaths, have been opened, but have been
subject to substantial delay. The Historical Enquiries Team completed reviews of 1,625
cases, which related to 2,051 deaths; of these 1,038 were attributed to Republicans, 536 to
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Loyalists, 32 to the army, and nine cases where responsibility is not yet attributed.144 In
addition, in response to critical commentary concerning a perceived imbalance in conflictrelated prosecutions in 2017, the Director of Public Prosecutions provided the following
statistics on the 17 prosecutorial decisions on legacy-related cases between 2011 and 2017:





8 cases relate to alleged offences attributed to Republicans, in 7 of the cases decisions
were taken to prosecute
3 cases relate to Loyalists and in all three decisions were taken to prosecute
3 cases relate to soldiers, two of these have resulted in decisions to prosecute and one a
decision not to prosecute
3 cases relate to police officers, in two decisions were taken not to prosecute, and the
third case was discontinued145

Cumulatively, particularly when taken together with the criminal justice proceedings
conducted during the Troubles, this data indicates that although there have been more
mechanisms investigating wrongdoing by state actors, which have been intensive in time and
resources, the number of cases processed by past and existing mechanisms has nonetheless
focused heavily on paramilitaries. Furthermore, in data supplied to the Defence Committee in
2017, the PSNI described their ‘remaining caseload’ as including 379 cases against
Republicans, 230 cases against Loyalists, and 283 against security forces. This suggests that
whereas past investigations have not focused disproportionately on state actors, it is likely
that state actors may be subject to greater scrutiny in the coming years, although the majority
of cases will continue to relate to paramilitary criminality.
Despite the extensive data in the public domain demonstrating that of the total number of
conflict-related deaths that have been investigated or which are in the PSNI’s remaining
caseload, the vast majority relate to paramilitary crimes, Unionist submissions to the NIO
Consultation and parliamentary inquiries have consistently argued that existing mechanisms
have focused disproportionately on state actors. For example, in its submission to the NIO
consultation, the UUP stated ‘There is no question that the current methods of dealing with
the past are imbalanced, unfair and piecemeal’.146 In part, this may be because Unionist
actors are making claims based on alternative and unsubstantiated numbers. For example, in
its submission to the NIO Consultation, the TUV claimed
The system is skewed against security force personnel and innocent victims of
terrorism, with 1615 cases closed down unless the death was ‘caused’ by the
security forces, resulting in 900 cases that involved security forces being
prioritised, along with Saville cases.147
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However, the TUV gave no indication of the source for its data on the 900 cases being
prioritised.
Unionist positions that the current processes focus disproportionately on the state have
been adopted by the UK government with the result that the British Prime Minister misled
parliament when she stated ‘the only people being investigated for these issues that happened
in the past are those in our Armed Forces or those who served in law enforcement in
Northern Ireland’.148 Through the acceptance of this narrative, the government position has
been to confirm the need for new approaches to the past to be balanced. For example, on 6
March 2019, the Northern Ireland Secretary of State, Karen Bradley, affirmed the
government’s commitment to replacing existing dealing with the past mechanisms with a
system that is ‘fair, balanced and proportionate’. Then, in response to a question from DUP
MP Emma Little Pengelly, the Secretary of State asserted
over 90% of the killings during the troubles were at the hands of terrorists.
Every single one of those was a crime. The under 10% that were at the hands
of the military and police were not crimes; they were people acting under
orders and instructions, fulfilling their duties in a dignified and appropriate
way.149
The absolute denial of the possibility of criminality on the part of state actors in these
inaccurate and insensitive remarks triggered widespread criticism, including calls from
victims and others that the Secretary of State resign.150 At the time of writing, this pressure
has seemingly caused the government to diverge from the Unionist position. On 11 March
2019, as part of a public apology for her previous comments, the Secretary of State stated that
‘Where there is any evidence of wrongdoing, this should pursued without fear or favour,
whoever the perpetrators might be’.151 This statement continued by affirming the
government’s commitment to the rule of law and that this principle undermined the
government’s approach to dealing with the past.
Even before this recent apparent change in the government’s approach, some Unionist
groups have placed the responsibility for the imbalance on state ‘appeasement’ of terrorists,
which they describe as ‘circumventing’ human rights law, ‘as deaths caused by the State are
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deemed of greater significance than those caused by the terrorists’.152 Others argue that the
perceived imbalance has arisen as ‘human rights obligations mean that some unresolved
deaths are more likely to be investigated than others’.153 In addition, Unionists seek to
amplify perceptions of disproportionate focus on state actors by claiming that terrorists have
received preferential treatment during the peace process. For example, notwithstanding the
eligibility of state actors to benefit from the early release scheme,154 the DUP’s submission to
the NIO Consultation stated
The failure of the Belfast Agreement to adequately address the needs of
innocent victims, whilst facilitating the early release of the terrorist prisoners
caused immense hurt to victims. This was further compounded by
Government formally abandoning attempting to extradite IRA prison
escapees, efforts to grant a terrorist amnesty at Westminster and then comfort
letters for those on the run. Twenty years later the Government is still trying to
put in place structures to address this unjust imbalance.155
Similar statements were made by the UUP in their submission to the NIAC Inquiry.156
Through repeatedly emphasising that existing processes are unfair and biased against state
actors, Unionist political parties and organisations are expressing their dissatisfaction with the
work of past and existing mechanisms that have investigated crimes and abuses committed by
state actors. This backdrop informs their attitudes towards the mechanisms proposed in the
NIO Consultation.
In the negotiations leading to the Stormont House Agreement 2014 and subsequently to
implement that Agreement, Unionists have maintained a constant position that the new
processes must be ‘balanced, proportionate, transparent, fair and equitable’, a position that is
reflected in the general principles underpinning the Agreement and in the NIO’s draft Bill to
give effect to the Agreement.157 However, Unionist submissions to the NIO consultation and
parliamentary inquiries reveal high levels of scepticism that the proposed mechanisms will
deliver the balanced approach for which they are calling.158 While some Unionist
submissions accept that it may be necessary to investigate some criminality by state actors,
all Unionist submissions reflect a resistance to allowing the criminal investigators and
prosecutors to go where the evidence leads. Instead, they advocate that cases should be
reviewed, and if necessary investigated, in relation to proportionate responsibility between
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the state and paramilitary groups. For example, the DUP stated ‘It is important that any new
structures would be proportionate given 90% of deaths were caused by terrorists, and there
should be an end to witch hunts against those in the forces of law and order who acted
bravely, honourably and appropriately’.159 In a later section, the DUP submission stated ‘The
work of the HIU must be proportionate and reflect the fact that over 90% of murders in
Northern Ireland were carried out by terrorists. There must be no more hierarchy of victims,
with preferential treatment given to those killed, often legitimately, by the Armed Forces or
Police’.160 This language indicates that the DUP would accept investigations and prosecutions
for unlawful killings by state actors. In addition, the language in the DUP submission could
be interpreted to suggest that calculations of proportionality should be forward-looking, and
based on an assessment of the case load of the new institutions. In contrast, the Police
Federation for Northern Ireland takes the view that there is a ‘deep deficit’ in terms of
investigations and that calculations of balance should take this into account:
The PFNI are strongly of the view that the future ‘legacy landscape’ must
make-up the current imbalance in legacy investigations between those relating
to the state and those attributable to terrorist groups. This should be based
upon the metrics of money, working hours and prosecutions across the entire
legacy landscape. When such a parity is reached, investigations should
proceed on a 1:9 security forces / terrorist ratio for deaths.161
This position would require reviews and investigations of cases in which it is alleged that
only paramilitary actors are responsible to be prioritised over those for which the state is
believed to be responsible. In practice, this would mean either that investigations in which
state actors are believed to be directly responsible or complicit in criminality would be
postponed indefinitely or may never be opened. This strategy here reflects Lawther’s view
that ‘there is a profound desire among many unionists to use a truth process to place all
responsibility for the conflict with paramilitary organisations’.162
This section has illustrated that Unionist parties and organisations are seeking to ensure
that decisions to investigate and prosecute Troubles-related cases result in what they
understand to be a proportionate approach to the past that is reflective of the fact that
paramilitaries are directly responsible for 90 per cent of conflict-related deaths. This would
represent a significant divergence from existing Northern Irish and international standards
that safeguard equality before the law, independence and impartiality in the administration of
justice, and non-discrimination. Under their line of reasoning, human rights law has
contributed to what they perceive as the disproportionate focus on state actors and in doing so
has privileged the rights of victims of state actors over those that Unionists perceive as
‘innocent victims’. This argument once again shows an ambivalent and instrumental
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approach to human rights law, with human rights law being cast as both a problem to be
overcome as well as a deficit to be fulfilled. However, depending on how determinations of
balance would be calculated within these institutions, they could at least leave open the
possibility that wrongdoing by state actors could be investigated. In this respect, they contrast
with the fourth theme emerging from the Unionist engagement with dealing with the past,
which seeks to prevent any investigations of actions by state forces.
D. Rejecting the Application of Human Rights Law to State Violations
Law has long played a significant role in Unionist self-identity. One way in which Unionists
distinguish themselves Loyalists and Republicans is to portray those groups as law breakers,
whereas in contrast, they see themselves as law-abiding citizens. Whereas armed force used
by Loyalists and Republicans is portrayed as illegitimate and illegal, Unionists emphasise
that the actions of the British Army and the Royal Ulster Constabulary during the Troubles
were overwhelmingly lawful acts intended to uphold the rule of law. Their reference for the
law has also traditionally been ‘evidenced by their unswerving belief in the judicial process
and their continued emphasis on the relationship between victims’ needs, dealing with the
past and criminal prosecutions, regardless of the practicalities of this argument’.163 However,
as with the themes explored above, this commitment to criminal prosecutions is mitigated by
metaconflict strategies in which they emphasise the importance of prosecuting paramilitaries
and retaining the possibility of justice for ‘innocent’ victims, but are more reluctant to see
state actors put on trial. Thus, Unionist relationships to criminal prosecutions emerge as part
of a strategy to apportion ‘innocence and guilt in individual cases, the collective markers of
right and wrong are re-emphasised and the meaning of power, authority and legitimacy reinscribed’.164 Assertions of these aspects of Unionist attitudes to law can be found through
the 2018 submissions of the DUP and UUP, but what also emerges are distinct strategies to
resist the application of human rights law to the actions of state actors during the Troubles
through reinterpreting Article 2’s investigative obligations to exclude the actions of state
actors or through introducing a statute of limitations. These strategies were prompted by the
2015 decision of the Director of Public Prosecutions to prosecute a British soldier for a
conflict-related killing.165 This was the first time during the peace process that a British
soldier had been charged with a conflict-related offence, and in the subsequent years, the DPP
has decided to prosecute three other retired soldiers in two separate cases,166 whilst also
declining to prosecute others.
163

Lawther (n 35) 43.
Ibid 44.
165
Director of Public Prosecution, Press Release, ‘PPS confirms prosecution against a former soldier to proceed’
(10 November 2015)
https://www.ppsni.gov.uk/Branches/PPSNI/PPSNI/Files/Documents/PPS%20Press%20Office/PPS%20Press%2
0Release%2010%20November%202015.pdf accessed 23 January 2019.
166
Director of Public Prosecutions, Press Release, PPS Confirms Prosecution Decision Against Two Former
Soldiers (16 December 2016)
https://www.ppsni.gov.uk/Branches/PPSNI/PPSNI/Files/Documents/PPS%20Press%20release%2016%20Dec%
2016.pdf accessed 23 January 2019; Director of Public Prosecutions, Press Release, PPS Confirms Decision to
Prosecute Former Soldier Over 1988 Death (19 June 2018)
164

29

The first strategy of arguing for a reinterpretation of Article 2 has been articulated by the
UUP. The UUP accepts that under Article 2 of the European Convention on Human Rights
the UK has obligations to investigate right to life violations, but it expresses a ‘good deal of
frustration’ with how Article 2 had been interpreted. The party’s submission to the Defence
Committee argued that it is inappropriate to apply Article 2 ‘without any context, to only
those killings that involved state forces while ignoring the right to life of members of the
military and police service butchered by Republican terrorists’. Two main recommendations
emerge from the UUP’s invocation of context. Firstly, the UUP observed that ‘The UK
government has the ability to argue that the context of the Troubles could realistically prevent
Article 2 investigations at the time and any further investigation would not be able to give
sufficient detail to ensure a reliable investigation and any charges that may follow’.167 The
UUP made this observation that the UK government should resist attempting Article 2
investigations as they would not be possible today, even though the NIO’s draft bill requires
that family reports produced by the Historical Investigations Unit take account of the context
in which previous investigations into deaths took place, which can be informed by any
persons who are named in those reports as having part of the initial investigation.168
Secondly, the UUP used the context of the Troubles to assert that even where state actors
violated human rights, these acts should be understood as isolated and justifiable given its
interpretation of the state’s objectives as being for the greater good. For example, it
proclaimed in its submission to the Defence Committee:
No other European or Western country would believe the type of situation
tolerated within the UK by our own legal system, whereby the State and its
lawful forces are placed in the dock and made to account for the deaths of
terrorists – often already guilty of multiple murders – who were shot dead by
the Police or Army as they sought to commit murder, with loaded guns in their
hands.
Western Europe today faces a terrorist threat from violent Islamists. The
French and Belgian Police have responded with lethal force on a number of
occasions. There is -quite rightly - no prospect of those Police officers
responsible appearing in a dock any time soon, but sadly the same cannot be
said of their UK counterparts.
Through this line of argument, the UUP appears to be suggesting that an exception to the
state’s duty to investigate should be created for security force personnel engaged in antiterrorism work. Given that right to life is a non-derogable right and the European Court of
Human Rights has established detailed case law on the use of lethal force by state actors, it is
unlikely that Strasbourg would be receptive to this argument.
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The second strategy under this theme relates to calls for a statute of limitations for UK
service personnel, proposals which human rights scholars and practitioners argue may in
practice amount to an amnesty for UK armed forces personnel.169 The calls for a statute of
limitations emerged in the House of Commons Defence Committee report on its inquiry into
‘Investigations into fatalities in Northern Ireland involving British military personnel’. In the
report, the Committee (including the DUP MP and former barrister Gavin Robinson) called
for a statute of limitations for all Troubles-related incidents ‘to protect former service
personnel facing investigations into historical allegations’.170 The Committee pointed to their
perception that the current legacy institutions had a disproportionate focus on former service
personnel in PSNI investigations to justify this recommendation. This was followed in
November 2017, by a private members’ bill supported by cross-party group of MPs,
including former barrister Emma Little Pengelly and Jim Shannon of the DUP, which called
for a ten-year statute of limitations for all UK armed forces personnel, which would apply to
all theatres of conflict, including legacy offences related to Northern Ireland and allegations
of war crimes that are currently under preliminary examination at the International Criminal
Court. The UK government responded to these interventions by agreeing to include a
question on the statute of limitation in the public consultation on the NIO draft bill. When the
UK ultimately reneged on this commitment, the decision was criticised by the Defence
Committee. In response, the Secretary of State wrote to the Committee setting out political
objections to a statute of limitations as well as stating that a statute of limitations only for
members of the armed forces could face ‘considerable legal difficulties’ including being
‘inconsistent with the UK’s obligations under the European Convention on Human Right
(ECHR) and with other international obligations’.171
Although DUP MPs led the calls for the introduction of a statute of limitations, the party
as a whole has been equivocal about these proposals. As a result, the DUP’s submission to
the NIO only briefly addresses the issue. It noted that the Defence Committee’s report had
referred to a parliamentary statement in which Jeffrey Donaldson MP argued that a statute of
limitations ‘would only apply to soldiers and police officers who have previously been the
subject of full police investigations’. However, the DUP acknowledged that that this
condition is omitted from the Committee’s recommendations and it did not assert that
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Donaldson’s requirement that a statute of limitations could only apply post-investigation
would be a condition for the DUP support. Instead, the submission stated that ‘the DUP is
supportive in principle of exploring … legal protections for the armed forces [on a UK wide
basis and covering multiple theatres of conflicts], whilst being clear that we would not
countenance any amnesty’.172 The DUP do not specify how an amnesty would differ from a
statute of limitations, but elsewhere in the submission they link amnesty to the rewriting of
history and so it is inferred that the party reserves amnesty terminology for measures that
would limit criminal liability for paramilitary offences. The UUP position is similar as it
expresses its opposition to any statute of limitations proposals that would result in a ‘de facto
amnesty for terrorists’, which they argue would create ‘a danger of equivalence’ in which
paramilitary violence would be seen as equivalent to violent acts carried out by the state.173
However, the UUP indicated that it would support a statute of limitations if a way was found
‘to implement a mechanism which they are confident could withstand legal scrutiny and only
apply to security force members (former or current) and not be used for terrorists - or indeed
stop cases being brought before the ICC if a Statute is implemented’.174 Thus, it seems that
both the DUP and UUP could be willing to support measures that would prevent prosecutions
for former service personnel for Troubles-related offences, but would be reluctant to extend
the same measures to paramilitary offences.
5. Conclusion
International human rights law is intended to provide a universal legal framework that
transcends national political debates. With respect to Troubles-related deaths, cases taken by
Northern Irish victims’ groups and human right actors to the European Court of Human
Rights have set out the obligations on the United Kingdom to investigate violations of the
right to life and have provided a mechanism for regularly monitoring the UK’s compliance
with these obligations. This regional human rights court is independent from Northern Irish
context and it exercises jurisdiction over the UK on the basis of state consent. As such, it
could be expected that the relevant international legal standards and the local mechanisms
adopted to implement them would be viewed by political actors in Northern Ireland as
legitimate and neutral. However, the experience in Northern Ireland, in common with other
post-conflict societies, suggests that such optimism may be ‘problematic’.175
This article has demonstrated that instead, where Unionist political parties and aligned
organisations have engaged with international human rights obligations to investigate past
violations, they have done so from a position of scepticism and resistance. Their submissions
to the NIO consultation and parliamentary inquiries on dealing with the past during 2018
illustrate how Unionist actors view existing mechanisms to fulfil these human rights
obligations as unfair and contrary to their objectives. On this basis, these groups call for
reforms to reinterpret human rights norms and obligations in ways that limit accountability
for state actors and privilege investigatory efforts that are designed to lay responsibility for
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Troubles-related offences with paramilitaries. For these Unionist actors, law is not separate
from politics. Law’s power is understood as providing a means to construct and provide
official recognition for communally resonant moral and social categories and norms. Thus,
legal principles such as the equality of the law, non-discrimination, and independence within
the criminal justice process are viewed as secondary to political concerns. These actors adapt
or sideline these principles to fit their preferred political outcomes. In doing so, Unionists
articulate exclusionary narratives that stand in tension with the inclusivity that is promised by
human rights law.176 Unionists are not alone in waging these metaconflicts in contemporary
Northern Ireland, and their positions on human rights law should be understood within a
context in which multiple parties seek to propagate their preferred narratives of the past in
order to further their ongoing struggle over the constitutional status of Northern Ireland.
Although many elements of Northern Ireland’s metaconflict are highly context specific,177 its
experiences of the battles waged over the identification of past harms to be addressed, the
responses to those harms that are advocated, the attributions of responsibility, and the
politicised evaluations of dealing with the past processes or proposals have resonances in
other post-conflict societies.
Since the 1998 peace agreement, Northern Ireland has achieved remarkable success in the
endurance of its peace process and the immense reduction of political violence. However,
arguably the persistence of its metaconflict twenty years into the peace process, when viewed
together with the collapse of the devolved institutions, shows how Northern Ireland’s
progress towards reconciliation and stable democratic institutions has stalled,178 with the
result that its peace process remains fragile and at risk from the potential fallout of Brexit. In
addition, although all the main political actors agree that Northern Ireland’s current
mechanisms for dealing with the past are failing to deliver for victims, the unwillingness or
inability of significant political actors to look beyond their entrenched metaconflict positions
means that Northern Ireland has been trapped for over a decade in multiple rounds of
consultations and negotiations on how to develop a comprehensive approach to deal with the
past, while victims and their families continue to wait for their cases to be investigated.
Arguably, this political fragility can be attributed to the destructive effects of the absence of a
metabargain.
When metaconflict protagonists remain intent on achieving victory, in terms of control
over the hegemonic narrative that would be imposed on adversaries, they are rarely able to
reach a metabargain.179 To reach such a pact, the parties must recognise that the status quo is
destructive, they must decide that it will be impossible for them to win the victory they seek
and that it would be preferable to pursue a mutually beneficial settlement, and they must be
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willing to compromise on some aspects of their own position and be receptive to hearing the
positions of others.180 Where parties can agree to create mechanisms tasked with raising
awareness of multiple and complex conflict narratives, these processes can support
metabargain understandings of the past in which all sides recognise the harms experienced by
others. Such approaches do not mean that there should be ‘a single version and interpretation
of the past shared by a whole society whatever its scope and size’.181 Instead, as the
experience of the South African Truth and Reconciliation Commission indicates what is often
sought is official acknowledgement of individual experiences together with a ‘social truth’
which is ‘the truth of experience that is established through interaction, discussion and
debate’.182 For the Commission, this dialogic process should seek to ‘transcend the divisions
of the past by listening carefully to the complex motives and perspectives of all those
involved’. The Commission argued that this listening process could affirm the dignity of
human beings and the essential norms of social relations between people. As Ricoeur
contends, ‘having confidence in the word of others’ reinforced the interdependence and
‘shared common humanity’ of all members of society.183
The process of adopting and moving towards implementing the Stormont House
Agreement demonstrates that the Northern Irish political parties, together with the UK and
Irish governments, have come a considerable distance towards reaching a metabargain. There
seems to be a broad consensus that the status quo is not working and that new approaches
need to be created. The NIO’s draft bill proposes a number of processes that would allow
multiple experiences of the Troubles to be testified to, investigated, listened to, and
acknowledged. Furthermore, it would create an Implementation and Reconciliation Group,
which would be tasked with encouraging initiatives to contribute to reconciliation and
reducing sectarianism, and commissioning academic research to explore ‘themes and
patterns’ relating to individuals’ experiences of the Troubles. However, this article
demonstrates that rather than embracing the possibilities offered by these processes, Unionist
submissions to the NIO consultation and public inquiries demonstrate a commitment to seek
to shape these mechanisms to ensure that the information that results bolsters Unionist
positions in the metaconflict. For these proposals to deliver meaningfully for victims and
Northern Irish society, Unionists and other political groups need to eschew zero-sum
approaches and to recognise the need for political generosity and compromise, in which all
parts of the society are able ‘to take ownership of and acknowledge their role in the past’.184
A more substantive engagement with the principles of universality and equality underpinning
international human rights could provide a framework to deal with the past in a fair and
dignified manner for all.185
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