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A person's ability to make a decision, which can be time and decision specific, is usually referred to
as their mental capacity. Traditional mental health law has enabled compulsory intervention, based
on the criteria of ‘mental disorder’ and risk to self and/or others, regardless of whether the person
has the ability to make the relevant decision/s about intervention. This is in contrast to most other
aspects of health and social care where, if the person has ability to provide or refuse consent, then
their decision is respected. In Northern Ireland a new approach has been developed which will
create a single, comprehensive legislative framework to provide the necessary protections and
safeguards for a decision to be made when a person is unable to do so themselves regardless of the
cause of their impaired decision making ability. In this article the context of this alternative approach
will be explored and some of the drivers for change will be identified. The new law itself will be
outlined and some of the issues in the process of change will be discussed. Finally some possible
future directions will be considered.

There were a number of developments which provided the context for this alternative approach in
Northern Ireland. The first was that there was a gap in the current statutory framework as there was
no statute law to enable health and welfare decisions to be made for people who lacked the capacity
to do so. The common law provided the principles that governed intervention in those
circumstances so that people were provided with a defence to an act that otherwise would have
been unlawful if they had a reasonable belief that the person to whom the act related, was unable
to make a decision in relation to the act, and that what they were doing was in the person’s best
interests. However, the need to address the gap in statute had been recognised in the UK and
Ireland, for example by the 1995 Law Commission report on Mental Incapacity in England but
became more pressing following what tends to be referred to as the Bournewood case which was
considered by the European Court of Human Rights in 2004.! The circumstances of that specific case
involved the informal admission to hospital of a person who did not refuse or resist but did not have
the relevant decision making ability so they were in effect detained. Article 5 of the European
Convention on Human Rights, the right to liberty, allows that people may be deprived of their liberty
in some circumstances but this must be ‘in accordance with a procedure prescribed by law’ and the
common law principles were not sufficient.?

The second was that the existing mental health law, the Mental Health (Northern Ireland) Order
1986, although progressive at the time, had been developed when mental health services were still
relatively hospital focused and so it did not provide a comprehensive framework to enable decision
making across other settings.

A third factor was that the legal frameworks in the neighbouring jurisdictions of the Scotland,
England and Wales, and the Republic of Ireland were being reviewed and new mental health and
mental capacity based laws being introduced, the first being the Adults with Incapacity (Scotland)
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2 Convention for the Protection of Human Rights and Fundamental Freedoms (European Convention on Human
Rights, as amended) (ECHR).



Act 2000. In those jurisdictions, the approach was to introduce a new capacity based law but to also
retain an updated form of separate mental health law.

Another influential development was the debate in the literature about whether having mental
health law, which was based only on mental disorder and risk, and didn’t include the person being
incapable of making the relevant decision as a criterion, was discriminatory as it allowed compulsory
intervention even when the person retained the capacity to refuse it, a possibility not allowed in
other areas of health and social care. In some countries this anomaly has been addressed by adding
a capacity criterion to new or revised mental health law. In jurisdictions where consent/capacity has
been added to mental health legislation there is usually (if not always) an element of forced
compulsion that can be used, based on a mental health diagnosis, which overrides the
consent/capacity of the person. For example, in Sweden no treatment can be made without
samtycke (essentially consent). However, the relevant mental health law, Lag (1991:1128) om
psykiatrisk tvangsvard, allows compulsory treatment, if the purpose is to enable the person to be
treated to the extent that the person will be in a position to consent to the treatment (essentially if
the person says no, compulsory treatment can be done until the person says yes, then the treatment
can only be done with consent as the person now says yes. If the person says no (i.e. withdraws
consent) the cycle restarts — whilst this is consent/capacity provisions in mental health legislation it
doesn’t actually provide any real rights to consent or capacitous decisions). An early version of the
argument to no longer have specific mental health law was made by Campbell and Heginbotham
(1991) who suggested that such laws are “institutionalised forms of discrimination” .3 In 1998, Tony
Zigmond, in the Editorial of the Journal Psychiatric Bulletin, argued that mental health law should be
replaced by a new Medical Incapacity Act which would “establish a statutory framework offering the
same protections to all patients who are unable to consent to medical intervention, from both
physical and psychiatric conditions”.* In the same issue of that journal, Szmukler and Holloway
(1998) suggested that mental health law was now “a harmful anachronism” (p. 662) and that a
capacity based framework for all would address some of the contradictions, discrimination,
stereotyping and stigma of separate mental health law.®

Other concerns about specific mental health laws included: that they reinforce the wider issues of
stigma and discrimination that people with mental health problems often encounter; that they may
encourage a status based approach in which people make assumptions about decision making ability
based on specific labels; there is also a growing debate about the reliability and validity of traditional
diagnostic labels; and a developing evidence base that suggests our ability to accurately predict
future harm is very limited.

A further aspect of the wider context of the approach in Northern Ireland was the adoption of the
Convention on the Rights of Persons with Disabilities and its Optional Protocol by the United Nations
in 2006°. Although the UNCRPD was not a major factor in the initial discussions about the way
forward in Northern Ireland, it has certainly become an important part of the debate. The focus has
tended to be on the interpretation of Article 12 which requires States to recognise “that persons

3 Campbell, T. and Heginbotham, C. (1991) Mental lliness: Prejudice, Discrimination, and the Law (Medico-Legal
Series). Aldershot: Dartmouth Publishing Group. p.94

4 Zigmond, A. S. (1998) Medical Incapacity Act. Psychiatric Bulletin, 22(11), 657-658. p.658

5 Szmukler, G. and Holloway, F. (1998) Mental health legislation is now a harmful anachronism. Psychiatric
Bulletin, 22(11), 662-665. p.662

6 Convention on the Rights of Persons with Disabilities and its Optional Protocol (A/RES/61/106) adopted on 13
December 2006 at the United Nations Headquarters in New York, and opened for signature on 30 March 2007.
The United Kingdom signed on 30 March 2007 and ratified on 8 June 2009.



with disabilities enjoy legal capacity on an equal basis with others in all aspects of life” (12.2), to
provide access to “the support they may require in exercising their legal capacity” (12.3) and to
provide safeguards “to ensure that measures relating to the exercise of legal capacity respect the
rights, will and preferences of the person” (12.4). The reaffirming of universal legal capacity, that
everyone retains their rights regardless of their mental capacity to make decisions, hasn’t in itself
been controversial but there have been a range of interpretations of what this means in practice. It
also seems relatively uncontroversial that traditional mental health laws, that base compulsory
intervention on a specific form of disability, are not compatible with the UNCRPD. A very helpful
summary of the issues has been provided by the Essex Autonomy Project which suggested that what
has traditionally been referred to as substitute decision making could be more positively reframed as
part of a supported decision making framework, even if this includes someone else making the
decision, as long as the focus is clearly on respecting the person’s rights, will and preferences.”

In Northern Ireland the process which led directly to the new Act was the Bamford Review of Mental
Health and Learning Disability commissioned by the Department of Health, Social Services and Public
Safety (now the Department of Health). It was a wide-ranging review which considered law, policy
and practice and was a very inclusive process. It started in 2002 and was completed in 2007. The
report of the Legal Issues Committee of the Review was published in 2007 and it stated that:

"The Review considers that having one law for decisions about physical illness and another
for mental illness is anomalous, confusing and unjust...Northern Ireland should take steps to
avoid the discrimination, confusion and gaps created by separately devising two separate
statutory approaches, but should rather look to creating a comprehensive legislative
framework which would be truly principles-based and non-discriminatory."?

This is often referred to as the fusion approach as it brings together mental health and mental
capacity laws into a single, capacity based law.®

In response to the Review’s recommendation for a comprehensive legislative framework the
Department initially proposed two separate pieces of legislation (mental health and mental capacity)
both supported by an overarching set of human rights principles. However, the submissions to the
public consultation on this proposal, which ran from January to March in 2009, were almost
universally in support of the original Bamford recommendation for one, capacity-based framework
for all and the Department then agreed to develop that approach. It also set up a Reference Group
of users, carers and professional from across disciplines and sectors which continued the inclusive
approach of the Bamford Review. Responsibility for policing and justice was devolved to the
Northern Ireland Assembly in April 2010 and so the new Department of Justice became involved
with the relevant aspects of the proposed Bill. There was an Equality Impact Consultation in July
2010 to explore whether the new approach would disadvantage any specific groups. The first set of
instructions were then provided to the Office of Legislative Counsel in June 2011 to begin the
process of writing the Bill. In July 2012 the Department of Justice conducted a public consultation
and in May 2014 the Department of Health, Social Services and Public Safety released the Draft Bill

7 Martin, W., Michalowski, S., Jutten, T. and Burch, W. (2015) The Essex Autonomy Project Three Jurisdictions
Report: Towards Compliance with CRPD Art. 12 in Capacity/Incapacity Legislation across the UK. Colchester:
University of Essex.

8 Legal Issues Committee (2007) A Comprehensive Legislative Framework. Belfast: Bamford Review of Mental
Health and Learning Disability (Northern Ireland). p.36

® Dawson, J., & Szmukler, G. (2006) Fusion of mental health and incapacity legislation. British Journal of
Psychiatry, 188(6), 504-509.



for consultation and the Department of Justice had a further public consultation on the policy
aspects of the Bill it had responsibility for. The full Bill was introduced to the Assembly in June 2015
and considered by an Ad Hoc Joint (Health and Social Services, and Justice) Committee. It was then
passed by the Assembly and received Royal Assent on 9*" May 2016. The Assembly in Northern
Ireland was suspended from January 2017 until January 2020 which delayed implementation but the
Department of Health was able to proceed with partial implementation of the Act, for those aspects
which relate to deprivation of liberty, on 2nd December 2019. An action point (6.1), to fully
commence the Act, was included in the recently published Mental Health Action Plan?®,

The Mental Capacity Act (Northern Ireland) 2016 is made up of 15 Parts, 308 Sections and 11
Schedules. It provides a capacity based approach and will replace rather than be parallel to the
mental health law for everyone who is aged 16 and over. For those under 16, amended/improved
mental health law, which will introduce a statutory best interests consideration, will remain in force.
It provides protection from liability rather than compulsory powers for acts in the best interests of a
person who lacks capacity for the relevant decision as long as the relevant processes/safeguards are
in place. There are some powers, mainly in the justice sections, but the Act mainly provides
protection from liability and safeguards for the person who lacks capacity.

The Act is principles based and these are set out in Part 1. Section 1 sets out four principles related
to capacity (that it is decision specific; it’s based on functional evidence not status; all practicable
help and support must be provided to enable the person before the person can be deemed to lack
capacity; and a person cannot be treated as lacking capacity merely because the decision is unwise)
and Section 2 sets out the best interests principle. Part 1 also defines what “lacks capacity” means
and, in Section 3(2) specifies that it does not matter whether the impairment or disturbance is
permanent or temporary; or what the cause of the impairment or disturbance is. The capacity test is
set out in Section 3 which provides that a person lacks capacity if he or she is unable to make a
decision because of an impairment of, or disturbance in the functioning of, the mind or brain.
Section 4 provides what it means to be unable to make a decision, that is: understand the relevant
information; retain the information for the time required to make the decision; appreciate the
relevance of that information and to use and weigh that information; or communicate their decision.

The safeguards provided by the Act depend on the level of intervention that is proposed. All
treatment under the Act is compulsory by definition. As there is no consent to the treatment (as the
person lacks capacity), the treatment is de facto without the person’s support. Routine interventions
can proceed on the reasonable belief that the person lacks capacity and the intervention proposed is
in their best interests. Serious interventions (such as those involving major surgery, serious and
prolonged pain and/or distress) and treatment with serious consequences where the nominated
person does not reasonably object also require a formal assessment of capacity, consultation with
the person’s nominated person and for some interventions a second opinion and an independent
mental capacity advocate. For interventions that involve treatment with serious consequences
where the nominated person reasonably objects, deprivation of liberty, attendance requirement or
a community residence requirement, then, in addition to the other safeguards, an independent
mental capacity advocate is appointed, a report must be completed proposing the intervention/s,
additional criteria must be met (for treatment and deprivation of liberty, prevention of serious harm
condition; for attendance requirement receipt of treatment condition and for community residence
requirement prevention of harm condition) and a Panel must consider the report before deciding
whether to authorise the intervention. Under Schedule 2 of the Act short-term (up to 28 days)

10 Department of Health (2020) Mental Health Action Plan. Belfast: Department of Health.



detention in hospital is still possible for examination of illness (or examination followed by
treatment) but further deprivation of liberty would require authorisation by a Panel.

It's interesting to speculate about the combination of reasons which contributed to Northern Ireland
adopting this progressive, and so far unique, alternative to mental health law at this time.

One important factor may have been the timing of the process in Northern Ireland. Although the
Bamford Review began in 2002 it was not completed until 2007 and the fusion approach wasn’t fully
agreed until 2009. This enabled learning from the experiences of other jurisdictions, perhaps
especially England and Wales where the combination of the Mental Capacity Act 2005, the Mental
Health Act 1983 reform process and the Deprivation of Liberty Safeguards had created what
appeared to be a very complex legal framework which had not addressed the discrimination of
separate mental health law.

Other variables may include specific aspects of the Northern Ireland context. It is a relatively very
small country with a population of 1.8 million people. Its history of political violence is possibly
relevant in a number of different ways. The conflict has perhaps increased people’s awareness of
rights-based approaches and the importance of the law in protecting rights. The impact of the
violence and division on people’s mental health, which has been more fully acknowledged since the
Good Friday Agreement in 1998, may also have facilitated a greater openness to discussing these
issues and accepting the need to address them. The Northern Ireland Assembly was only established
in 1998 and so is a relatively young legislature. Although some of the Members of the Legislative
Assembly may still be divided along sectarian lines, there may be a relatively high level of consensus
on social issues. It may also have been important for the Assembly to demonstrate that it had the
collective ability and will to make difficult decisions about reform and was able to draft complex,
innovative and progressive law.

It's hard to estimate the relative influence of these factors but the Bamford Review is definitely of
central importance. The general approach of the Review was very inclusive with a strong emphasis
on the involvement of service users and carers. Although this inclusive approach may have
contributed to the length of time needed for the Review that also enabled a high level of debate,
reflection, consultation and so consensus to emerge. With a change as significant as the fusion
approach, time to enable people to consider the issues and the possible impact does seem
important. Although there were many people involved in the Review there were some key
individuals in leadership positions who may have been influential: Professor David Bamford chaired
the Review and championed the inclusive approach; Professor Roy McClelland, who was the Deputy
Chair, was already very familiar with the complex wider debates about mental health law and the
possible alternatives; and Siobhan Bogues who led on the intellectual disabilities aspects of the
Review also promoted a very progressive and rights based approach. Sadly, during the Review, David
Bamford died but this may also have contributed to how important the Review was felt to be, and
Roy McClelland, as Chair, continued the engaging and inclusive approach. Following the completion
of the Review, the Department of Health, Social Services and Public Safety also facilitated a high
level of ongoing discussion and consultation. Two issues which caused considerable debate were
whether those aged under 16 should be included and how the new framework would work in the
Criminal Justice System. Although universal consensus was not achieved on these issues there was
certainly considerable time devoted to working through the different issues and possible
approaches.

The high level of interaction with people with lived experience, professionals and the community
and voluntary sector does seem to have been of key importance, both during the Bamford Review



and the work in the Department since. It has created a real level of urgency and support from all
major stakeholders meaning the policy work developed based on a very high volume of ongoing
discussions; something absolutely vital when the work is as innovative and progressive as the Mental
Capacity Act (Northern Ireland) 2016. In short, due to the strong 'movement' for fused capacity
legislation it became the clear way to proceed and was therefore relatively straightforward to get
support within the Department and Assembly.

In terms of evidence of the impact of the new Act, there are a few issues that are important to
clarify and acknowledge.

The first is that, although the Act was enacted into statue law on 9" May 2016, it still has not been
fully implemented. Although the Departments of Health and Justice have continued to work on the
plans for implementing the Act, and partial implementation (to address the immediate need for
Deprivation of Liberty safeguards but not to replace the Mental Health (Northern Ireland) Order
1986) was achieved on 2" December 2019, the date for full implementation has not yet been set.

The process of developing the Act, even though it has not yet been fully implemented, has had some
impact on practice however, with a much greater awareness of the issues involved in decision
making processes. This has also been reinforced by developments in the neighbouring jurisdictions
and in the relevant case law, perhaps especially Cheshire West. This is most concretely evidenced by
a rise in applications to the High Court for Declaratory Orders but it is also reflected in routine
practice around decisions and the determination of best interests.

Even if the fusion approach contributes to addressing some of the issues of discrimination and
stigma, it won’t, and shouldn’t be expected to, address all the wider societal, policy, services and
practice issues that are relevant to people’s mental health. One important example of this is the
relationship between deprivation and mental health!! but there are positive indications that these
wider issues are being actively considered and responded to for example the Department of Health's
Anti-Poverty Practice Framework for Social Work in Northern Ireland which was launched in July
2018.1

There are also some specific issues which may raise further complex questions under the new Act
although arguably these complexities also exist under the current legal framework. These include
the position of those under 16, the professional roles under in the operation of the Act and the
practice issues at the interface between mental health services with the Criminal Justice System.
Those aged under 16 have no decision making powers in NI statute. In some, very specific, situations
the case of Gillick provides that a capacitous under 16 can make decisions for themselves. A person
aged under 16 who doesn't have the relevant capacity has no such rights in current law. The new Act
only applies to those aged 16 and over and does not remove parental responsibility, rights or power,
meaning that a parent can consent on behalf of an under 18, whether they lack capacity or not?3.
Only where those with parental responsibility do not make any decision (i.e. provide or withhold

11 Black, D., Morris, J. N., Smith, C., & Townsend, P. (1980) The Black report: inequalities in health. London:
DHSS.

Acheson, D. (1998) Independent inquiry into inequalities in health. London: HM Stationery Office.

Marmot, M., Allen, J., Goldblatt, P., Boyce, T., McNeish, D. and Grady, M. (2010) The Marmot Review: Fair
society, healthy lives. London: UCL Institute of Health Equity.

12 Department of Health (2018) Anti-Poverty Practice Framework for Social Work in Northern Ireland. Belfast:
Department of Health.

13 Although this position may be questioned following Re D (A Child) [2019] UKSC 42



consent) does the Act apply, and then only for those aged 16 and over. Professional roles under the
Act are not fully addressed in the Act itself but draft Regulations and the Code of Practice have
provided much more detail on how the Act will operate in practice. In terms of the interface with the
Criminal Justice System, this is addressed in Part 10 of the Act, although as already mentioned, this
will not resolve all the complexities involved with that interface.

Another potential issue is that the Act will still facilitate the use of force with its potential for
additional trauma for the people involved.® Throughout the process of developing the Act, there has
been a high level of consensus that, in some specific circumstances, the use of force is still justifiable,
and indeed necessary to protect people’s rights, but how this can be done in a way that minimises
the potential distress and trauma involved will not be fully resolved by the Act or even the Code of
Practice. It has been argued, particularly in the context of the UNCRPD, that the use of force in the
health and social care sector is never acceptable but there has been no satisfactory explanation for
how such a system (i.e. without force) can protect the rights of, and provide care to, those who are
highly disturbed, or highly affected by something (such as trauma or drugs) and pose an immediate
risk of serious harm to self and/or others. In effect, if force cannot be used it would not be possible
to stop a person, whose ability to make decisions may be significantly impaired, from killing
themselves or to stop them killing another person. It is sometimes argued that these are relatively
unusual circumstances but there are precisely the circumstances in which a clear legal framework is
needed to protect the rights of all involved.

It is also difficult to estimate the future impact of the Act. It may be that it has very little impact in
practice — that the language of mental disorder is replaced with mental capacity but the experience
for professionals and service users is more or less the same. It may also be that there is a negative
impact, for example if the Act creates excessively bureaucratic procedures that divert resources
from service provision to administration which does not directly benefit the service user.

It does seem likely however, that the Act will have a positive impact. Most importantly there should
be a positive impact on people whose decision making is impaired. The new Framework, especially
through the support principle which requires support to be provided to maximise people’s
autonomy, should have a dramatic impact on those decision making processes. The Act also provides
a clear set of safeguards for persons who lack capacity. Without adherence to the safeguards the
person doing an act is not protected from liability. This means that the Act has considerable teeth.
There are a number of offences provided in Part 13. Failure to adhere to the safeguards may render
a professional (or other person acting on behalf of a person who lacks capacity) criminally liable.
Indeed there have been some interesting criminal convictions in England relating to similar
provisions. There is also potential positive impact for the practitioners and lawyers involved as the
Act will provide a more coherent and accessible framework for decision making. The Act also has the
potential to have a wider societal impact for all of us. It carries the clear message that we all need to
consider the circumstances in which our ability to make decisions may be impaired and emphasizes
that everyone’s decision making processes depend on the support and involvement of others.
Although this will not resolve issues of stigma associated with mental health problems it, at the very
least, will create a non-discriminatory legal framework for all.

14 Beattie, N., Shannon, C., Kavanagh, M., & Mulholland, C. (2009) Predictors of PTSD symptoms in response to
psychosis and psychiatric admission. Journal of Nervous and Mental Disease, 197(1), 56-60.

Berry, K., Ford, S., Jellicoe-Jones, L., & Haddock, G. (2013) PTSD symptoms associated with the experiences of
psychosis and hospitalisation: a review of the literature. Clinical Psychology Review, 33(4), 526-538.



It is exciting that Northern Ireland has adopted this progressive approach and, although there may
be challenges ahead in the implementation process, the enthusiasm and support for this change has
been sustained. The approach of having one legal framework for all, regardless of the cause of their
impaired ability to make the relevant decision, is necessary to avoid the injustice of separate mental
health law and has the potential to help address some of the wider issues of stigma and
discrimination associated with mental health problems. Whether the mental capacity fusion
approach is the most effective way to achieve that is still debatable but it is certainly a positive
attempt to do so.



