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Abstract

Abstract:
Until recently, moral hyperactivity in US corporate settings has primarily gone
unnoticed in academic research. This is in large part due to the closed-door secrecy of
the inner workings of corporate governance.
Currently, when examining moral hyperactivity, academic literature primarily
does so in the context of moralism’s impact on society. Additionally, corporate
governance academic literature focuses on corporate theory, case law, and measurable
data, largely ignoring the impact corporate managers personal ideologies’ can have on
their employees. The purpose of this dissertation is to define moral hyperactivity in
corporations and to determine the mitigating factors within corporate governance that
allow employers to impose their moral ideology on employees. The research will
address five key aims: (1) To determine why moral hyperactivity occurs in corporations
and how it impacts employees. (2) To examine the literature on corporate policies that
qualify as moral hyperactivity and examine how corporate governance leads to abuses of
power by managers. (3) To identify the impact corporate personhood has had on
corporate governance and discuss why personhood is often identified as the cause for
expanding corporations’ ability to claim Constitutional protections and allow religious
beliefs to influence corporate policies. (4) To discuss how existing corporate governance
and shareholder primacy facilitates moral hyperactivity and how anti-discrimination
laws and labor laws have failed to effectively protect employees. (5) To outline changes
that could address this phenomenon in corporations.
Currently, corporate managers’ moral imposition on employees goes unchecked
due to a lack of effective monitoring and oversight from corporate boards. This allows
managers to implement policies and practices on employees with the goal of forcing
employees to conform to a specific moral ideology. Employees have little recourse due
to a lack of representation in the corporation and a gap within existing laws that fails to
account for moral hyperactivity from employers. This dissertation will recommend
corporations begin to shift away from shareholder primacy and towards stakeholder
primacy. Additionally, it will recommend the board become more active in its
monitoring of managerial interactions with employees and utilize non-financial key
performance indicators, such as employee satisfaction, to assess managers’ performance
within the corporation. Finally, it will suggest different models of codetermination as a
blueprint for the US to implement codetermination into its current corporate structures.
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Chapter One: Introduction
1.1: Background
In 2014, the United States Supreme Court heard arguments in the highly
contested Hobby Lobby v Burwell1 case. The case largely centered on the Religious
Freedom Restoration Act of 1993 (RFRA), which allowed corporations to deny
insurance coverage for contraception based on the company’s religious beliefs. In a
controversial 5-4 ruling, the Supreme Court upheld corporations’ right to deny
contraception coverage through employer-administered healthcare plans. The ruling was
originally limited to closely held corporations (which still make up a large portion of the
employee workforce) and religious beliefs. Despite the controversy surrounding this
decision, the Supreme Court doubled down in Little Sisters of the Poor Saints Peter and
Paul Home v. Pennsylvania2 and expanded the exemptions to include any employer,
regardless of whether the corporate entity was closely-held or publicly traded. The
ruling also expanded exemptions to include moral objections to employee protections,
giving employers with religious or moral beliefs more leeway in denying certain
benefits and freedoms to employees. By allowing religious and moral exemptions to
federal mandates based on employers’ personal beliefs, those in specific positions of
power within corporations gained some legal protections for imposing their moral
ideology on employees; this impacted employees’ access to certain health services, and,
in many ways, created a hostile work environment where employees felt threatened by
disciplinary action or unfair treatment from employers.3 This pattern of behavior and
corporate posturing, which this dissertation defines as moral hyperactivity, left the door
open for a loose interpretation of moral exemption and encroached upon undermining
the legal protections the U.S. grants to employees through anti-discrimination
legislation.
The Supreme Court rulings brought to light the issue of moral hyperactivity in
corporations. Most academic research falls short when discussing corporate culture
because very few corporations are willing to open their doors to scrutiny. As former
CEO and Ph.D., Bernard Bailey explains, “What makes it difficult to study boards is
that very few people will let anybody into the boardroom, and few are willing to talk
about what actually happens in that boardroom.”4 With a lack of insight into the inner
workings of corporations, academics are forced to rely on tangible data such as
corporate documents, case briefs, and financial reporting. Unfortunately, until the Hobby
Lobby5 case, moral hyperactivity in corporations was difficult to track and often grouped
in with employee discrimination research. The Supreme Court cases presented a clearer
1

[2014] 573 US 682
Little Sisters of the Poor Saints Peter and Paul Home v Pennsylvania [2020] 591 US ___
3
Hobby Lobby v Burwell [2014] 573 US 682, Justice Ginsburg dissent conveys the impact of granting
corporations religious exemptions on employees
4
Deborah Hicks Midanek, Speaking Out on Governance: What Stakeholders say about the Revolution
(Walter de Gruyter GmbH 2020) 24 Midanek interviewing Bernard Bailey on corporate governance
5
[2014] 573 US 682
2
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avenue via employer-based healthcare to explore concrete examples of moral
hyperactivity outside of the context of more general forms of discrimination. For the
purpose of this dissertation, moral hyperactivity is defined as imposing one’s moral
beliefs on an individual or individual by someone or an entity in a position of authority
and power, specifically focusing on the relation between the employer and their
employees. Moreover, this imposition of power directly impacts an individual’s
autonomy or chances of a favorable outcome.
While many examples of moral hyperactivity in corporations exist, healthcare
has become a prominent example because the scrutiny of the Supreme Court provided a
reliable source of this example and because much of the U.S. is dependent on employerprovided healthcare given the absence of universal healthcare in the country. 6 For this
same reason, examples of hyperactive behavior stemming from religious beliefs are also
a more prominent focal point in the data being presented. Religion is easier to pull
examples of moral hyperactivity from because it is a frequent topic of scrutiny within
the US political system and is a largely shared system of beliefs with established
practices to specifically pull from. Moral ideology can differ based on the individual,
making it harder to pinpoint a pattern of hyperactive behavior unless the hyperactive
individual is vocal about their beliefs. That being said, as this dissertation will show,
religious ideology is not the only motivator of hyperactive behavior, nor do strongly
held religious beliefs always lead to hyperactive behavior.
1.2: Research Aims and Objectives
The research in this dissertation will focus on moral hyperactivity in U.S.
corporations. The goal of this dissertation is to identify the key attributes within
corporate governance that allow moral hyperactivity to occur in corporations and
address how lawmakers, corporations, and employees can implement changes to better
protect employees. The research aims are as follows:
1. To explore how and why moral hyperactivity occurs within corporations and
how it impacts employees’ well-being and job security.
2. To examine the literature on corporate policies that might fall under the banner
of moral hyperactivity and examine how corporate governance can lead to an
abuse of power by employers.
3. To discuss the impact corporate personhood has had on corporate governance
and explore why personhood is often identified as the root cause for the recent
influx in corporations’ ability to claim Constitutional protections and allow
religious and moral beliefs to influence their treatment of employees.
4. To discuss how existing corporate governance and shareholder primacy
facilitates moral hyperactivity and how anti-discrimination laws and labor laws
have fallen short in protecting employees

6

Affordable Care Act 2010, Employer Shared Responsibility Provision
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5. To outline changes that could address this phenomenon in corporations,
including shifting away from shareholder primacy toward stakeholder primacy.
1.3: Methodology
The methods used for research in this dissertation were based on qualitative
research methods. No interviews were conducted for the purpose of this dissertation.
Instead, all of the research was conducted by reviewing academic literature, existing
legislation, case reports, corporate filings, and employee interviews in newspaper
articles. Academic journals reviewed focused on ‘moralism’, ‘moral hyperactivity’,
‘corporations’, ‘corporate governance’, and ‘corporate managers’. The case law
primarily centered on disputes involving corporations, claims for corporate personhood,
and constitutional violations. The data collected on moralism and moral hyperactivity
helped with identifying a clear definition of moral hyperactivity with a specific criterion
that could be used to identify this type of behavior in a corporate setting. Recent
Supreme Court cases and political discussions in the US aided in identifying the rhetoric
surrounding corporate personhood as the root cause for the recent influx in corporations’
ability to claim Constitutional protections and allow religious and moral beliefs to
influence their treatment of employees and provided the research for laying out the
benefits that accompany this legal classification in Chapter Three. Academic articles,
case reports, and news articles were utilized to explore corporate governance as both a
source of moral hyperactivity and the solution to this abuse of power.
When identifying moral hyperactivity in the corporate setting, scholarly accounts
of corporate abuse and researching the reputation and policies of major corporations
were used to create a database of examples. Once a large grouping of corporations who
had reports of wrongdoing or employee mistreatment had been established, I began to
eliminate examples that did not meet the criteria of moral hyperactivity established in
the first part of my research. Additionally, when substantiating employee claims of
mistreatment, I looked for repetitive claims from a variety of sources and court reports
or settlements to weed out potentially disgruntled employees and establish a pattern.
Finally, I separated instances of moral hyperactivity that included the products and
services provided by the corporation as this presents a separate argument for business
decisions. While I discuss the dangers behind some of these behaviors and push the
boundaries of what should be considered business decisions within the corporation,
arguments could be made these examples do not fully meet the criteria of moral
hyperactivity. Based on these examples, I identified the primary source of moral
hyperactivity stemming from corporate managers and the most at-risk scenarios for
moral hyperactivity. From there, academic articles and case studies of corporate
practices in other countries were used to identify solutions to help prevent moral
hyperactivity, both through legislation at the federal level and by making changes to
corporate governance within the corporation.
1.4: Dissertation Structure

9

Chapter 1: Introduction
Chapter one provides background information on the role moral hyperactivity
plays in corporations and provides examples of how this phenomenon manifests
and has been legally supported by U.S. Supreme Court decisions. The chapter
also introduces ways in which employees are impacted by corporate moral
activity. The research aims of the study are also outlined in this chapter, as are
the specific research questions the dissertation intends to address and draw
conclusions and recommendations from.
Chapter 2: Critical Review of Literature Review on Moral Hyperactivity in
Corporations
Chapter Two will introduce the concept of moral hyperactivity to the reader. It
will discuss the literature surrounding moral hyperactivity, define the types of
moral hyperactivity, and how it presents itself in society. The discussion will
then center on the dangers moral hyperactivity presents to individuals’ autonomy
and the development of moral society, instances in which moral hyperactivity
may be tolerable, and what recommendations the current literature provides to
mitigate this behavior.
Chapter 3: The Necessity of Corporate Personhood and Its Impact on Corporate
Governance
Chapter Three will address the impact the expansion of corporate personhood
has had on structuring corporate governance and extending corporate managers’
power while simultaneously weakening the role of the board. It will use existing
literature and case examples to explain the original intention behind corporate
personhood and how judicial interpretation has impacted this intention, as was
seen by the allowance of corporate rights to overpower employees’ rights in
Hobby Lobby7 and Little Sisters.8
Chapter 4: Findings & Discussion
Chapter Four will focus specifically on moral hyperactivity in corporations and
the direct impact this behavior has on employees. It will begin by questioning the
role corporations should have in a moral society and the practices they already
have in place that influence this area. The chapter will then take the reader
through real-world examples of moral hyperactivity in corporations and discuss
why these practices are inherently bad. It will discuss where these practices come
from and question the motivation behind such practices in an effort to identify
what types of morally motivated policies should be acceptable in this setting.

7
8

[2014] 573 US 682
[2020] 591 US ___
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Finally, it will explore how existing corporate governance and shareholder
primacy facilitates this behavior.
Chapter 5: Recommendations
Chapter Five will identify changes that could be made to begin addressing moral
hyperactivity in corporations. It will show how anti-discrimination laws and
labor laws have fallen short in protecting employees and argue for shifting away
from shareholder primacy toward stakeholder primacy. The chapter will also
suggest changes that could be made to corporate governance by presenting
examples of codetermination practices in Germany and France. It will also
discuss current draft legislation in the US and recommend how the US could
begin shifting towards a greater system of accountability for how corporations
treat their employees.
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Chapter Two: Critical Review of Literature Review on Moral
Hyperactivity in Corporations
2.1 Introduction:
This chapter explores the different ways moral hyperactivity and the imposition
of moral restraint present themselves in the corporate environment and how it impacts
employees’ experience and sense of autonomy and freedom in the workplace. Moreover,
the chapter seeks to examine existing literature that helps draw a distinction between the
espousal of corporate values in an appropriate context and contract it to the overreach of
moral hyperactivity. Ultimately, this chapter seeks to provide the reader with a solid
understanding of moral hyperactivity by reviewing the current literature surrounding
moral hyperactivity and moralism, since hyperactivity is often grouped into the latter
category. Moreover, it specifically aims to explain to the reader why it is dangerous to
allow this behavior to remain unchecked in corporate practice. Additionally, it serves as
a literature review on the subject of moral hyperactivity, which prepares for the
discussions that follow. The foundation this chapter provides prepares the reader for a
more in-depth analysis of moral hyperactivity in corporations that takes shape in future
chapters.
2.2 Moral Hyperactivity Defined
Moral hyperactivity is defined as an instance when an individual or entity
imposes their moral beliefs through the motivation to reform someone through a
position of power and effectively breaches the other person’s autonomy. This behavior
often presents itself in scenarios where an individual or entity has a great amount of
power and influence over a person or group of people. This position allows the
individual or entity in power to actively control and restrict the behavior of the group,
and ultimately control the moral decisions of those in the group. This power imbalance
can present itself in a multitude of relationships, examples include parent-child, teacherstudent, and doctor-patient. The focus of this dissertation centers on the definition of
moral hyperactivity within the context of the employer-employee relationship. While
this behavior may seem acceptable in terms of promoting moral behavior in society, it
can infringe on individual autonomy and can be used to promote moral convictions that
are not generally accepted as correct or a moral obligation by others in a particular
community.
While moral hyperactivity has presented itself for centuries, it has not been
identified as a separate form of moral behavior until recently. Philosophy professor, Dr.
Julia Driver identified moral hyperactivity as a type of moral behavior that differs from
traditional moralism.9 While moral hyperactivity had already been defined as an
9

Julia Driver, 'Hyperactive Ethics' [1994] 44(174) The Philosophical Quarterly 9
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individual imposing their moral beliefs by those in a position of power with the
motivation of reforming someone, effectively breaching their autonomy, to truly
understand moral hyperactivity, it is necessary to break this phenomenon down into its
key components. First, for behavior to be deemed morally hyperactive it must combine
the judgmental aspects of moralism with a position of power or authority and have the
goal of forcing conformity on its targets.10
2.3: Moral Restraint & Moralism
Traditionally, society encourages individuals to strive to live a moral life while
also promoting moral restraint when it comes to respecting the autonomy of others.11
The necessity of moral restraint has long been debated by philosophers. Notably, when
discussing moral restraint in the context of the government enforcement of religious
beliefs, John Locke emphasized the need for governments to be restricted from using
force to promote the adoption of certain religious beliefs.12 His primary reason for
arguing against this was because religious writings expressing the will of God do not
task government officials with saving constituents’ souls, and the constituents did not
consent to such behavior.13 Following Locke’s reasoning, Pierre Bayle strongly
promoted moral restraint through the toleration of contradictory beliefs.14 He argued that
even when a person’s sincere belief is thought to be held in error, forcing the person to
change his or her moral beliefs is not justifiable.15 Bayle believed that allowing such a
use of force, even if the intervention was rooted in fact, would pave the way for
interventions based on equally problematic moral reasoning.16 John Stuart Mill builds on
this line of reasoning in On Liberty, arguing that tolerance is necessary for the protection
of the freedom of thought.17 He explains that human beings are fallible. If some people
are given the power to silence other opinions and moral beliefs, this limits the ability of
the public to engage in constructive dialogue and debate, which is at the very foundation
of the development of society.18
Even with this long history of moral restraint, individuals still find it justifiable
to pass judgment or impose their personal moral beliefs on those around them. The key
to understanding the justification behind this behavior is to understand the motivation
behind the act. When an individual establishes a personal moral conviction, it is often
tied to a deeply rooted emotional response and a strong desire to promote the value to

10

Ibid.
Ibid.
12
John Locke, The Works of John Locke in Nine Volumes (12th edn, London: Rivington 1824), specifically
in reference to Volume 6: The Reasonableness of Christianity
13
Ibid.
14
Pierre Bayle, Political Writings (Cambridge University Press 2000); translated by Sally L Jenkinson
15
Ibid.
16
Ibid.
17
John Stuart Mill, On Liberty (Cambridge University Press 1859)
18
Ibid.
11
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others, or at the very least to protect it.19 While a person actively advocating for his or
her moral views would logically be seen as truly supporting their moral convictions,
society traditionally condemns these people for lacking tolerance or intruding on or
overpowering others’ moral beliefs.20 This behavior has created a category in moral
philosophy referred to as moralism, which, as Craig Taylor describes, often stems from
“a failure to recognize what moral thought or reflection requires (and does not require)
of us.”21 Oftentimes, morality itself is considered judgmental or requiring too much
from individuals, but this form of moral behavior centers on individual interpretations of
what morality requires. As C.A.J. Coady explains, “the realist target is, or should be, not
morality but certain distortions of morality, distortions that deserve the name
moralism.”22 Moralism creates a complicated conflict as the individual is potentially an
admirable being for following through on his or her moral convictions, but this type of
zealotry is dangerous when left unchecked.23 Even though societal norms may advocate
for tolerance, at an individual level, there is a sense of urgency to protect one’s moral
views that can be attributed to the strong emotional connection and deep conviction of
right and wrong that accompany the creation of moral beliefs.24 In an effort to
understand moralism, Alfred Archer developed the explanation that “moralism then, can
involve unsympathetic or uncharitable reactions to another’s action or the making of
moral judgment in situations where they are inappropriate.”25 He also emphasizes that
while moral judgments themselves may not be wrong, overt criticism of others is
inappropriate.26
As Julia Driver explains, the motivation behind moralism rests in wanting to
interfere and determine another’s moral behavior.27 She notes, “the interference takes on
some extra positive moral significance for them, so that they essentially end up
confusing means and ends.”28 A moralistic individual becomes so taken by the idea of
doing extra good that he or she believes imposing his or her moral beliefs or passing
judgment is the only way to follow through and uphold his or her moral convictions.29
These individuals genuinely believe they are helping people through this type of
behavior. For the moralistic individual, the victim is often deserving of being interfered
with, which makes that interference necessary or valuable. Alternatively, moralistic
behavior may occur based on a misjudgment about how much interference is warranted

19

Driver (n. 9), p. 11.
Driver (n. 9), p. 11.
21
Craig Taylor, Moralism: A Study of Vice (Routledge 2012) 153
22
Tony Coady C.A.J., Politics and Morality: The Moral Reality of Realism (Palgrave Macmillan, London
2007) 123
23
Driver (n.9)
24
Ibid.
25
Alfred Archer, 'The Problem with Moralism' [2018] 31(3) Ratio 343
26
Ibid.
27
Driver (n.9), p. 20
28
Ibid. pg. 20
29
Ibid.
20
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in terms of moral wrongdoing.30 According to Archer, moralism is wrong when the
demand to follow an act is morally supererogatory or indifferent, not morally
obligatory.31 For example, we are morally obligated not to kill without a justifiable
reason, but we are not morally obligated to donate all of our belongings to charity.
Moralistic individuals treat their moral beliefs as obligations, and they believe everyone
is obligated to live by their moral standards.32 Additionally, moralism can result from an
adherence to an extreme form of utilitarianism, as individuals find even the most trivial
matters to involve strong moral opinions due to the desire to find the option that holds
the most utility.33 It turns every instance into a moral issue, ultimately becoming overly
demanding on an individual’s way of life and is intrusive toward those around them.
Unfortunately, morally hyperactive behavior is often validated in moralistic
communities. As Driver points out, while moral restraint is often identified as the key to
coping with competing cultures within a given society, those that practice restraint in
deeply rooted moral convictions are often criticized as being hypocrites or weak-willed
by those that share their convictions within their community.34 The fear of being
accused of not truly adhering to their beliefs creates pressure on individuals to choose to
be morally hyperactive. Essentially, morally hyperactive behavior finds its power within
a support group that shares those strongly held beliefs. If an individual were simply
imposing a singularly held belief, it is likely they would face public backlash and a
refusal to comply, but when the strongly held belief is shared within a group of
individuals, their empowerment and mutual accountability all but requires a morally
hyperactive response.35
There are instances when moral restraint within a group can occur, usually when
those holding the moral convictions believe imposing them would actually fuel
opposition to achieving the beliefs themselves.36 Archer expands on this idea by
explaining that when an individual promotes their moral demands too intensely, “they
will downgrade the motivational force of legitimate moral criticism by desensitizing
people to these crucial means of moral protest and persuasion…over time this behavior
will be counterproductive.”37 This practice of restraint due to having a fear of building
opposition seems to have a greater prevalence in minority groups since the belief itself
can face intense criticism.38 Those holding the majority view can validate their moral
beliefs even if the beliefs themselves are not proven to be correct. The interesting part of
30

Archer (n. 25), p. 344
Ibid.
32
Ibid.
33
James Fieser, 'Ethics' (Internet Encyclopedia of Philosophy, 2009) <https://iep.utm.edu/ethics/>
accessed 13 October 2020, in a discussion of Bentham’s expectations within act utilitarianism, for a more
in-depth reading, see Bentham’s Introduction to the Principles of Morals and Legislation (1789).
34
Driver (n.9), p. 22.
35
Ibid.
36
Ibid. p. 22
37
Archer (n. 25)
38
Ibid.
31
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power within the majority is that the majority validation can occur at any level. It does
not require any sort of large-scale state support.
A school can institute a mandatory morning prayer, refuse to incorporate safe sex
teachings into school health courses, or omit evolutionary theories from the curriculum
if enough of the school board and parents support these moral initiatives. A large
corporation can choose not to provide access to certain forms of birth control if enough
of the board believes that these medications provide a form of abortion, even if it has
been medically proven that they do not.39 A country can close its borders if enough of
the public and those in power believe immigration to be the cause of higher crime rates
even if it has been statistically proven that this is not the case and that a large proportion
of the population opposes closing the border.40 Given today’s use of technology, it has
become increasingly easier to surround oneself with support groups and find constant
validation. Social media has become a vessel for anti-vaccine propaganda or for selfproclaimed medical gurus to claim their unsubstantiated facts hold more truth than the
recommendations of medically licensed doctors. Interestingly, many of these beliefs find
power in both religious and non-religious communities, proving hyperactive behavior
centers on the actions taken by the individual rather than the origin of the strongly held
belief. There is no requirement for a moral claim to be rooted in fact for it to be imposed
on others, and there is little regard for how this imposition impacts the victim’s life
because the morally hyperactive individual cannot fathom the idea that harm could come
from the good that he or she is supporting. As Driver notes, “The morally hyperactive
individual is like a broken air conditioner—constantly running, making a lot of noise,
but helping nobody and indeed probably spouting a lot of hot air.”41
In congruence with the requirement for moral restraint, primary legislative
sources such as the U.S. Constitution seemingly take a neutral approach, encouraging
individuals to take a more tolerant approach while also allowing others to express
themselves through the protections on speech, expression, and protest.42 This approach
reflects neo-Lockean arguments, which explain “it is not merely what people do that is
important, it is also that they should decide for themselves what it is that they do.”43 In
order to protect that neutrality and to prioritize personal autonomy, the state must
tolerate different conceptions of the good and only interfere when someone’s concept of
the good could cause harm to another.44 This neutrality is problematic in the context of
morality since people with different opinions about what is morally right, especially

39

Burwell v Hobby Lobby Stores, Inc [2014] 573 U.S. 682
Linda Qiu, 'Explaining Trump's Tweets On Crimes By Immigrants' (The New York Times, 2019)
<https://www.nytimes.com/2019/01/12/us/politics/trump-illegal-immigration-statistics.html> accessed
19 March 2019
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Driver, (n.9), p. 23.
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United States Constitution 1787.
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John Horton, 'Three (Apparent) Paradoxes of Toleration' [1994] 17(1) Synthesis Philosophica 9
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Mill, (n. 17), p. 21-22.
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those that act hyperactively, feel that the state should support and enforce their moral
values while disregarding all other moral values as incorrect.45
2.4: The Relationship between Moralism and Moral Hyperactivity
With these definitions of moralism and moral restraint, it is important to
understand what differentiates moral hyperactivity from moralism is the position of
power that allows an individual to force another to conform to their personal moral
beliefs. It is necessary to note that an individual can be moralistic without using a
position of power to force others to conform with his or her moral beliefs. Moral
hyperactivity occurs when an individual actively seeks to impose his or her moral beliefs
on others.46 To better understand this form of hyperactive behavior, it is necessary to
draw a distinction between expressing dissatisfaction and engaging in coercion.
Some active forms of expressing dissatisfaction occur through protests or
demonstrations, but ultimately these practices never infringe on the individual’s free will
when determining his or her personal moral values.47 While these actions still practice a
level of restraint and are more benign since they lack the ability to enforce moral
standards, the average moral person may still feel these means are inappropriate.48
Alternatively, the imposition of a moral viewpoint takes away free will from the
individual and requires him or her to conform to the moral ideology of the hyperactive
person.49 Coercion can fall into the category of imposition if it is accompanied by
enforcement mechanisms.50 One of the most effective enforcement mechanisms for
coercion is inflicting punishment on those who fail to conform.51 As Benjamin Lovett
explains, when seeking to control another’s behavior, the most effective punishment for
violating a prohibition is one that is immediate and contingent on the transgression.52
For example, managerial leaders in a corporation could make it clear that any employee
who does not conform to a set of moral standards will be fired. Accompanying this
punishment with a set of moral expectations creates an imposition on the individual to
conform.
The morally hyperactive person or entity is able to take away the personal
decision-making of a subordinate individual. An extreme version of this could be done
by physical force, but a more overt and common version is found in the development of
rules and policies that are backed by some authority resulting in an individual facing
harsh consequences for a failure to conform to them. When describing this form of
hyperactivity, Driver fails to consider the psychological impact this behavior has on an
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individual’s personal decision-making. She focuses instead on tangible restrictions,
whether it be physical control, laws, or specific policies, and thus implies that verbal
coercion falls in the same category as the judgment and potential consequences that
accompany moralism.
While tangible restrictions are far easier to identify, they do not fully encapsulate
the means a morally hyperactive individual or entity may employ to force others to
comply with a specific moral ideology. An imposition can also be achieved by means of
psychological manipulation.53 While the individual maintains the ability to walk away,
he or she may feel as though that is not a realistic choice and that they are wholly
dependent in some way on the hyperactive individual. For example, in a corporate
setting in the U.S., it is often the case that the employer controls employees’ livelihoods
and their access to healthcare given the prevalence of employer-based healthcare in the
country. Moreover, employees are often dependent on employer references to find other
employment. One can also add into this the employer’s ability to dismiss employees for
any reason and without cause, especially in employment-at-will states in the U.S. This
environment of uncertainty and dependence can create fear for employees and an
unwillingness to risk their job. While they could walk away from an unhappy, morally
hyperactive work environment at any time, the risks generally outweigh the rewards or
potential relief employees may feel from leaving.
The net effect of the imposition of one’s moral beliefs can also be dependent
upon how powerful or influential the imposer is and how vulnerable their target is. One
of the most common relationships susceptible to this form of hyperactive imposition is
the one between teachers or parents and children. Both are tasked with guiding and
preparing children for the outside world, and this can often blur the lines between
informing, coercing, and imposing their personal moral ideology, especially given that
children are seen as not necessarily mature enough to fully form their own opinions
about controversial issues.54 Up to the point of free thought and independence, there is a
level of acceptable moral imposition from parents and teachers.55 It is when this
imposition poses a danger to the wellbeing of the child or limits the development of the
child’s critical thinking skills that the imposition becomes problematic. For example,
there is a phenomenon in which parents are choosing to opt-out of vaccinations for their
children, believing that vaccines are harmful despite an overwhelming amount of
scientific evidence showing the opposite.56 While some children are choosing to get
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vaccinated when they turn 18, until that point, being unvaccinated poses a risk directly
to the child and those around him or her who are also unable to get vaccinated.57 Given
the dangers, this moral hyperactivity poses to children and those around them, this
imposition could be considered crossing a line within the parent-child moral
relationship.
The final component of the juxtaposition between moralism and moral
hyperactivity relies on an individual or entity in a position of power having the goal of
enforcing conformity on others. Having strongly held moral beliefs and discussing them
passionately with others or passing judgment on those who do not share them does not
mean an individual is morally hyperactive. Moral hyperactivity requires the individual
to have the goal of achieving conformity through the imposition of his or her moral
beliefs. A research study conducted by Francesca Montemaggi found that a morally
motivated spectrum exists among evangelicals.58 Evangelicals are known for holding
deeply rooted religious beliefs, and while they feel passionate about their beliefs, the
manner in which they treat others varies between their motivation for compassion and
the purity of their ideals. A compassionate approach typically eschews judgment, is
inclusive of different lifestyles, and embraces all members of a community. This
approach is often accompanied by a desire to see humanity and practice empathy in
times when an individual’s moral beliefs are contradictory to one’s own.59 Alternatively,
purity requires strict adherence to certain beliefs and behaviors, and it promotes unity by
means of conformity. Those that take a purity approach believe there is a singular and
right moral belief or moral action that establishes a divide between those who conform
and those who do not.60 While compassion and purity naturally coexist, it is when this
desire for purity is prioritized that moral hyperactivity is achieved.61 The morally
hyperactive person wants the individuals they have power over to conform to his or her
specified moral beliefs as he or she genuinely believes that it is the right belief.
To recap, moral hyperactivity occurs when an individual imposes his or her
sincerely held moral beliefs with the motivation to reform someone else by means of his
or her position of power, effectively breaching the other person’s autonomy. In order to
achieve moral hyperactivity, the individual must engage in the judgmental aspects of
moralism from a position of power that allows him or her to impose his or her moral
beliefs on others with the ultimate goal of forcing conformity with his or her specified
moral beliefs.
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2.5: Moral Tolerance
While on the surface, it may seem the obvious answer that moral hyperactivity
should never be tolerated, this is an oversimplification of a far more complex issue. As
previously mentioned in section 2.3, the general understanding within a group of people
is that individuals should practice moral restraint in order to allow others to be guided by
their own moral compass.62 This is deemed necessary due to the fluctuating definitions
of what is considered morally right. The most common is moral relativism, which is the
belief that “there are no objective moral facts or properties, and instead moral facts and
properties depend for their existence on certain attitudes held by individuals or groups
forming moral judgments.”63 For the purposes of this dissertation, I rely on the alternate
approach of moral tolerance outlined by Collier when discussing the need for restraint.
Collier posits that moral tolerance relies on the notion that “people should not condemn,
harshly judge, or attempt to change the beliefs of others who have differing moral
beliefs.”64 Moral tolerance differs from moral relativism since it does not debate the
existence of moral codes but instead focuses on how individuals treat each other and
prioritizes having a morally diverse society.65 It follows more closely the idea of moral
restraint that is promoted by philosophers like Thomas Hobbes, John Locke, and John
Rawls, who, as Collier asserts, view it as a means of protection from tyrannical leaders
while acknowledging an overlap in differing moral ideologies.66
A prominent example of the diversity of morals in a society is the differing
views among those adhering to different religious doctrines. While there are many
things religious theories differ about, one key topic is diet. Buddhists believe one should
not eat any sentient being.67 Jews commit to a kosher diet and avoid pork, while
Mormons are restricted from consuming alcohol and caffeine. All of these dietary
restrictions stem from moral reasoning in an effort to achieve a greater good. Differing
moral beliefs can be found in cultural behaviors as well. In a recent conversation with a
colleague, it was brought up that Tom Brady kissed his son on the mouth. My colleague,
being from a culture that does not have a common practice of even kissing a loved one
on the cheek, was appalled by the behavior and found it immoral. Being from a
European family that frequently greets everyone with kisses on the cheek and having
lived abroad in regions where greetings are very affectionate and families often kiss to
greet one another, I found the interaction perfectly normal, especially when considering
the fact that the Brady household is a combination of two cultures — American and
Brazilian. Once I explained this to my colleague, she was more understanding of the
interaction in that context, but still struggled with the morality of the interaction overall.
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Because multiple cultures can reside within the same geographical location, it is
exceedingly difficult for legislatures to implement laws that abide by one moral school
of thought over another. Instead, morality is left as something to be determined at the
individual level.
While a moral belief may have a strong meaning for an individual or within a
group, this does not necessarily mean the belief itself is right since there is no objective
standard for determining morality. This approach is often criticized for promoting a lack
of moral values, and it is often identified as being “more politically liberal, less
dogmatic, and less likely to endorse a variety of religious beliefs than are nonrelativists.”68
Thomas Nagel promotes a form of liberalism that encourages tolerance in
response to moral beliefs one believes to be false as an alternative to thinking of
tolerance as being limited to state intervention. 69 This kind of tolerance is justified by
the fact that while one may feel strongly about one’s own moral convictions, one should
recognize that the belief itself is falsifiable until it can be proven from an unbiased
position. As long as there can be a reasonable disagreement between moral views, all
individuals should practice neutrality and respect that others may differ in their personal
opinions. Furthermore, Nagel does not believe the state should act as the arbiter among
reasonable beliefs since there is no clear right answer that can be grounded in the law.70
Instead, the state should only act against unreasonable beliefs that pose a threat to the
freedom of others to determine their own moral views.
Adding to Nagel’s approach, Driver advocates that individuals monitor their own
moral behavior towards others in terms of fallibilism.71 The word fallible means to be
capable of making a mistake.72 Under fallibilism, individuals from an impersonal
position should recognize that there is a possibility that their moral values could be
wrong, especially in the context of controversial topics. Because moral convictions are
fallible, individuals should strive to be more tolerant of conflicting views rather than
attempting to force their personal moral beliefs onto others. Only when there is a clear
answer to a moral question is it acceptable to act in a more morally hyperactive manner
and to condemn those who are acting immorally. In Driver’s view, this approach should
be achievable because rational people are morally risk-averse, and therefore do not want
to risk wrongfully imposing moral standards onto others. Fallibilism allows for
obviously immoral practices, such as slavery and anti-Semitism, to be openly
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condemned because no rational person could argue for the alternative, and thus there is
no risk of the moral imposition being wrong. Fallibilism seems to protect the free
choices by individuals who are determining their own moral values while still protecting
others from moral hyperactivity; it also creates an opportunity for individuals to
question how strongly others hold onto their beliefs. In this line of reasoning, an antiabortion advocate could argue that a pregnant woman should play it safe instead of
getting an abortion because there is a risk that the anti-abortionist could be right about
his or her moral convictions.73 The voicing of disapproval and expression of one’s own
moral beliefs is considered acceptable so long as it comes in the form of persuasion
instead of interference or coercion.
In supporting his approach, Nagel pulls from Immanuel Kant’s teachings about
moral restraint under the categorical imperative.74 Nagel shows that tolerance is the only
reasonable approach to conflicting moral views, explaining “On one reading of this
principle [the categorical imperative], it implies that if you force someone to serve an
end that he cannot be given adequate reason to share, you are treating him as a mere
means—even if the end is his own good, as you see it but he doesn’t.”75 Using a position
of power to impose one’s moral convictions on others would likely be seen as an
unreasonable and unjustifiable approach to moral behavior since it results in using those
others as a means to justify one’s own personal moral ends. This behavior would
infringe on the other’s autonomy, and, using an individual as a means to a personal
moral end makes the act selfish, negating the good that was originally thought to be
achieved. In the context of Driver’s approach, this hyperactive behavior becomes
especially unacceptable when there are strongly conflicting moral views since there is
very clearly a reasonable disagreement with no right answer that is readily apparent.
Driver spends an extensive amount of time describing what creates a morally
hyperactive individual but fails to effectively capture the extremism that lies behind the
behavior. While Driver places morally hyperactive behavior in the same category as
moralism, I argue that morally hyperactive behavior is a more extreme step after
moralism. According to Craig Taylor, moralism comes to the fore when an individual
allows his or her moral thought and judgment to extend past the proper limits in his or
her own life.76 Adding to this, Fullinwinder explains, “The bad odor of moralism, in
short, arises from judgmentalism, the habit of uncharitably and officiously passing
judgment on other people.”77 Moralism is rooted in the criticism of others’ moral acts. It
may be overly critical, invasive, and downright annoying, but it does not contain the
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overreaching and controlling properties represented by morally hyperactive behavior.78
The morally hyperactive individual is so strongly rooted in his or her beliefs that they
feel compelled to actively impose their will on others and force them to conform to their
moral beliefs in the pursuit of moral purity. These individuals are incapable of
acknowledging the fallibilism of their moral beliefs because they genuinely believe that
they have found the undeniable moral truth. Because they have passed the point of
reason, they lack the ability to recognize different definitions of what constitutes the
“good” within certain moral values. Finally, because morally hyperactive individuals
may find themselves in a position of power, it is more difficult to question or limit their
extreme behavior, especially if the person seeking to stop the morally hyperactive
behavior is the victim. This failure to recognize the extremism that accompanies a
morally hyperactive individual can damage one’s ability to determine the best way to
protect against such forms of behavior.
The fatal flaw with Driver’s and Nagel’s approaches is that they rely on the
rationality of human beings. By depending on individuals to solely police themselves
and to practice tolerance for other individuals’ moral views, these theories can
inadvertently support moral hyperactivity. Those that feel strongly about their moral
convictions will be able to convince themselves that there is a high enough level of
probability that they are right, ultimately justifying the imposition of their moral
convictions on others.79 This can be supported by pulling from historic movements from
the past. Abolitionists initially started as a minority and were seen as irrational human
beings for pushing their beliefs strongly, but in modern-littllitday society slavery is
considered an unquestionably immoral act. The women’s suffrage movement began with
a similar amount of minority support. Benjamin Lovett explains that many of these
movements find their power in the so-called “consistency motive,” which stems from “a
basic desire to keep one’s beliefs consistent with other beliefs, and act in accordance
with those beliefs.”80 The tactics that rely on the consistency motive are often employed
to address moral ignorance and involve an inability to follow through on these beliefs.
A similar tactic is currently being used by the BLM movement to address racial
injustice and systemic racism. Lawmakers have consistently failed to effectively address
the claims being made by BLM, and this has led to widespread protests and pressure at
the individual level for racist behaviors to change. Instead of relying on the government
to implement change, the movement has taken to social media and has relied on “cancel
culture” and “name and shame tactics” to promote a grassroots movement for cultural
change. An example that stands out regarding these tactics is what happened after an
event that took place between Amy Cooper and Christian Cooper (no relation) in Central
Park. A video shows Christian Cooper politely asking Amy Cooper to leash her dog in a
protected bird sanctuary in Central Park. In response, Amy Cooper became visibly
agitated and defensive, eventually calling the police and claiming, “There is a man,
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African-American…and he is recording me and threatening me and my dog.”81 The
video of this went viral, with millions sharing the interaction on Twitter, Facebook, and
Instagram, which resulted in Amy Cooper losing her job, losing temporary custody of
her dog, and her being charged with filing a false report. Additionally, the response the
video received led New York state lawmakers to pass a law that allows people to bring
civil charges when someone calls the police on them for discriminatory reasons.82 When
describing why these tactics are so effective in eliciting change, Lovett explains, “Social
psychologists have repeatedly found that attitude change need not precede behavior
change, and that the order is often reversed. Sometimes, individuals’ behavior changes
as a function of contextual factors having nothing to do with internal attitudes, and
individuals revise their attitudes to conform to the behaviors that they have witnessed in
themselves.”83
While this approach has effectively spurred progressive change, it can also be a
dangerous tactic. For example, an anti-abortionist could use the same logic to support
hyperactively imposing his or her moral convictions. The reason why such a tactic is
acceptable in some scenarios while being morally hyperactive in others is that there are
key differences between these movements. The first is that one movement is seeking to
maximize autonomy and equality while the other is working to limit them. Both
abolitionists and suffragettes found there was no logical counter-argument to keeping
these practices in place, and they sought to provide the same basic human rights to
individuals that were already afforded to more privileged groups. While it could be said
that they acted morally hyperactively in terms of their moral beliefs, they fought against
the alternative moral impositions that saw a group of human beings as having less of a
claim to freedom and equality than others. Alternatively, what makes morally
hyperactive behavior from groups like anti-abortionists and anti-Semitists unacceptable
is that they are seeking to impose a moral ideology that would limit the autonomy of a
specific group of people with little to no sdirect impact for those who are imposing the
moral ideology.
The second key difference between the two approaches to moral hyperactivity
involves Karl Popper’s paradox of tolerance, which is why approaches that simply
advocate for tolerance in terms of moral behavior, like Driver’s, do not do enough to
combat hyperactivity. Popper explains that complete tolerance within a society can
ultimately lead to the extinction of tolerance.84 While this may sound extreme, when one
is tolerant of those who are intolerant, one allows the intolerant to overpower and
impose their will. Tolerant people are also rational people who understand there can be
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different views on the same moral questions, and they are therefore more accepting of
behavioral alternatives to their own. Intolerant people are often irrational. They feel
strongly about their convictions and genuinely believe that they hold the only right
answer to moral questions. For this reason, they seek out opportunities to impose their
moral ideologies and encourage others to do the same. It is paradoxical to allow
freedoms for intolerant individuals who seek to eliminate the very freedoms on which
they rely. As Rosenfeld has noted, “it seems contradictory to extend freedom of speech
to extremists who…if successful, ruthlessly suppress the speech of those with whom
they disagree.”85 Abolitionists and suffragettes were never intolerant of others’
practices. Instead, they fought against intolerance to encourage autonomy and equality,
making the hyperactive behavior acceptable. While philosophical theories that promote
tolerance are practical in the context of individual rational human beings, they need to
go further when addressing intolerance and when seeking to protect against dangerous
morally hyperactive behavior. They can do so by making any movement that promotes
intolerance and persecution unacceptable within a society.
Moral hyperactivity cannot exist without intolerance, which is a key attribute of
moralism as well as the desire for conformity found in the definition of moral
hyperactivity. It requires the individual to be so dedicated to their own moral
convictions that they are incapable of tolerating any other reasonable moral opinion that
contradicts their own. Allowing this type of intolerance not only to exist but to foster its
growth through approaches that advocate for moral tolerance poses a threat to the fabric
of a society. Although an example of a worst-case scenario, it is this type of moral
intolerance that, when combined with hyperactivity, allowed the Holocaust to occur.
The practice of moral tolerance is especially dangerous in the corporate world since the
circle of influence and control of corporations is far greater. The combination of
protections granted to corporations and the buying power of multi-million or billions of
dollars gives corporations the ability to effectively practice moral hyperactivity on a
large scale.
Where moral hyperactivity conflicts with moral tolerance is when strong moral
convictions supersede the belief that certain moral standards apply strictly to a specified
culture.86 Instead of acknowledging that these moral convictions derive from personal
beliefs, morally hyperactive individuals believe that their moral beliefs should be the
standard for everyone else, regardless of the fact that people come from different
cultures.87 This commonly presents itself in more controversial matters when there are
no clear “right” answers. For example, those against abortion do not simply believe that
they or their cultural community should refrain from having an abortion. Instead, they
vehemently argue all people should refrain from having an abortion. For these morally
hyperactive individuals, it is impossible to reconcile their personal moral beliefs with the
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understanding that they are not directly terminating the fetus since the lack of action in
any scenario can call into question their commitments to their moral convictions.88 It is
important to note that some critics may struggle with the example of anti-abortion
activists being depicted as morally hyperactive because the central debate is a dispute
over the point at which personhood ought to be recognized. This criticism highlights a
key feature of moral hyperactivity — that morally hyperactive behavior centers on the
motivations of the moral individual, not the moral issue itself.
Keeping in line with moral tolerance, this thesis does not seek to determine the
right answer to controversial moral issues. Instead, it focuses on the behavior of morally
hyperactive individuals or entities, specifically in the corporate setting, and considers the
point at which something becomes an infringement on another’s autonomy. A person
can vehemently be against abortion and not be morally hyperactive. It is the point at
which he or she begins imposing their morality on others and then attempts to control
others’ ability to determine their own moral path.
When discussing moral tolerance, philosophers such as Mills acknowledge that it is
necessary to tolerate different perspectives as long as the moral beliefs involved do no
harm to others or infringe upon others’ freedom to dictate their own moral beliefs.89 This
line of reasoning becomes problematic when the morally hyperactive individual
genuinely believes that acting against his or her moral view results in harm. As with the
anti-abortionist, it is genuinely believed that abortion harms the fetus and infringes on its
right to life, thereby justifying the infringement upon another’s autonomy. When
navigating the paradox of tolerance, Rainer Forst explains, “tolerance cannot require the
toleration of everything and thus that there are necessary limits—and that this again calls
for a proper moral justification of toleration.”90 The question then becomes, is it
acceptable to allow behavior to continue that carries a higher risk of harm for the sake of
protecting individual autonomy to the highest degree possible? Or is there a level of
justifiable interference? Exactly when is this interference warranted?
2.6: Examples of Moral Hyperactivity in a Corporate Setting
Now that moral hyperactivity has been defined and distinguished from corporate
values and the necessary components for identifying it have been described, it is
necessary to understand why moral hyperactivity poses a threat in corporate settings.
Many governments do not seem satisfied with the neo-Lockean approach of prioritizing
personal autonomy and only interfering in it when prospective harm is inevitable.
Instead, regulatory interference happens when a behavior poses a threat to the health and
safety of the individual or those around him or her.91 These preventative measures can
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take the form of forced compliance, like seat belt laws and speed limits. Although the
restrictions may be subtle in nature, the imposition is still a form of moral hyperactivity.
Some governments interfere more in terms of the imposition of moral behavior. After
the end of the Second World War, several countries, including Germany, Austria,
Slovakia, The Czech Republic, Switzerland, and Sweden all implemented laws that
banned the use of the Nazi salute.92 It was believed that by allowing this behavior, they
would be promoting extremist behavior and encouraging hate crimes.
There seems to be a similar form of morally hyperactive regulation in the
corporate form. Due to the prominent Supreme Court case, Burwell v. Hobby Lobby
Stores, Inc.,93 some corporations have implemented policies motivated by religious
morals that limit employees’ and their dependents’ autonomy in matters that extend
outside of the functions of their jobs, like access to certain forms of birth control, for
example. In Burwell v. Hobby Lobby Stores, Inc.,94 the court placed a higher priority on
U.S. corporations’ right to religious freedom than its employees’ right to access
healthcare. As laws specifically granting corporations’ freedom and protections once
reserved for the individual continue to develop, employees are placed in an increasingly
vulnerable position. It has become easier for managers of corporations to use avenues
within the corporate structure to carry out their personal moral agendas and force
employees to comply with standards that impact them outside of their obligations to the
company. While antidiscrimination protections exist through the U.S. Civil Rights Act
of 1964, and while the number of protected classes continues to expand, most recently to
include sexual orientation and gender identity as outlined in Bostock v. Clayton
County,95 with a lack of employee representation and at-will employment allowing for
employees to be fired without cause, these measures fail to protect employees
adequately.
While there are many scenarios that highlight the negative aspects of moral
hyperactivity, this thesis will specifically focus on the imposition of moral convictions
within the employer-employee relationship. Employers are in a unique position to
impose their moral ideology on employees in the workplace. Given that an employer is
in a position of power and given that he or she acts as the source of the employees’
livelihood, employees are likely to act in a way that conforms with the employer’s moral
views rather than risk being fired. While no one physically forces the employees to
conform to these moral requirements, the circumstances surrounding this imposition of
morality places an immense amount of pressure on employees to conform. Some
companies, especially those in the healthcare industry, have begun implementing
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policies that severely limit employees’ personal choice to smoke tobacco.96 Several
hospitals in Raleigh, North Carolina, including Rex Healthcare, implemented a tobaccofree policy that bans smoking on all of its campuses.97 To help facilitate this process,
these hospitals began offering cessation programs to employees who smoke. L-3
Communications and SAS, a software company, have adopted a similar set of policies.98
While these seem fairly moderate and apply directly to activities at their facilities, the
Cleveland Clinic has instituted a no smoking policy that requires potential employees to
be screened during the hiring process for nicotine use.99 If an applicant has nicotine in
their system, they will not be hired until they are able to quit for at least two weeks.
These policy changes raise questions regarding how much control an employer should
have over its employees’ behavior and where to draw the line. These corporate practices
will be explored in-depth along with a discussion on why such policies are problematic,
even if they stem from trying to prioritize health and wellbeing.
2.7: Conclusion:

While there is a limited set of circumstances in which moral hyperactivity could
be beneficial, overall, it removes an individual’s autonomy to develop his or her own
personal set of moral standards. From a moral development perspective, hyperactivity
hinders discussions surrounding morality. The back-and-forth discussions about
different ideas and approaches to morality are at the very foundation of its evolution and
are necessary to the development of a moral society. Allowing hyperactivity disallows
the ability to take account of the perspectives of individuals from varying backgrounds
and turns morality into something to be defined by a few elite individuals who are in a
position of power. In addition, moral hyperactivity can be dangerous when it relies
heavily on misinformation. It can incite violence or result in death when there is a lack
of access to relevant resources. While it is understandable that people feel passionate
about their moral convictions, the answer to protecting these moral values cannot be the
removal of others’ ability to hold alternative views or to force their compliance with
one’s own values. While a select few actions have been deemed inarguably immoral, the
majority of moral views is dependent on individuals’ personal interpretations. Given
this, it is important to develop tools to better identify and thwart morally hyperactive
behavior in a corporate setting.
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Chapter Three: The Necessity of Corporate Personhood and Its Impact
on Corporate Governance
3.1: Introduction
This chapter will discuss the idea of corporate personhood, the primary purpose
of the corporation, and how shareholder primacy has directly influenced the structure of
modern-day corporate governance that raises concern about moral hyperactivity. The
chapter will also examine how legal protections in the U.S. like the right to free speech,
together with corporate personhood, merge to further fortify employers’ ability to
leverage their moral leanings to influence employees’ behaviour and compliance.
Moreover, by tracing the extended reach of various Supreme Court judgements meant
for natural persons to include corporations as well, the chapter will argue how this has
served to amplify corporate managers’ ability to engage in morally hyperactive
behaviour. Gaps exist in the literature when it comes to examining if corporate
personhood is at fault for the overextension of power to corporate managers and if it is
possible to maintain the benefits of corporate personhood without allowing for such
abuses. I aim to address these gaps in this chapter.
3.2: Corporations as Legal Entities
There are two ideologies at the foundation of corporate theories. The inherence
theory argues “the right to incorporate is inherent in the right to own property and write
contracts. It follows that corporations should be legal extensions of their owners in the
sense that they should have all the same rights and responsibilities as the individuals
who own their equity.”100 This theory places full control of the corporation and its
functions to the owners of the entity, classifying the owners of the corporation as
traditional property owners in the eyes of the law. Similar to inherence theory, aggregate
theory, sometimes referred to as nexus-of-contracts theory, argues corporations are “a
mere aggregation of natural individuals that is a product of private initiative serving a
predominantly private function.”100 This theory sees corporations as a direct extension
of the owners as the corporation would not exist without the contracts the owners put in
place.
These theories pushed for corporations to operate in a more private law aspect,
pushing back against government regulations that sought to protect public welfare. With
this shift away from corporations existing only by charters granted by the state and
towards the belief that corporations exist as an extension of their owners, greater
emphasis was placed on corporate governance. Problems within these theories arose as
shareholders became more diverse and diluted, making it exceedingly difficult to
involve all shareholders in the functions of the corporation. While inherence theory and
aggregate theory may function appropriately in a closely-held or family-run corporation,
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where shareholders are limited and closely involved in the management of the
corporation, it becomes exceedingly difficult to apply this theory in medium to large
corporations where shareholders are diverse and not typically involved in the decisionmaking process of the corporation. Thus, management was designated to act in the
interest of shareholders, placing shareholder primacy as the key responsibility in
corporate governance.
Alternatively, the concession theory and the real entity theory posit corporations
are entities separate from those that own equity in the corporation. Concession theory
argues corporations exist based on a special concession granted by the state. Under this
theory, corporations are considered “separate entities from the owners of their equity,
with a separate right to own and dispose of property to enter into enforceable contracts,
and to engage in business transactions. But their rights and responsibilities are defined
and limited by the state and are not equivalent to those of the individuals who own their
equity.”101 Additionally, real entity theory (or natural entity theory) believes
corporationsdec are legal persons independent of the equity owners of the corporation.
102
The creation of limited liability further supported this idea because the corporation is
independently responsible for the economic activities and decision-making within the
entity, separating ownership from control. Theorists argue that because corporate control
is found within the board of directors or management, the corporation must prioritize the
interests of all stakeholders, not just shareholders.103
Building on concession theory’s belief that corporations were separate entities
from their owners, Dartmouth College v Woodward104 further established corporations
as artificial beings with their own set of property rights and protections. A dispute arose
after the New Hampshire legislature attempted to force Dartmouth to become a public
institution. This disagreement brought forth a larger legal question regarding whether
the state could turn a private institution public. In a 5-1 decision, the Supreme Court
ruled a corporate charter was to be regarded as a contract with the state and upheld
Dartmouth’s original charter, identifying corporations as artificial beings that exist due
to concessions granted by the state.105 This ruling established that while corporations are
artificial beings, they are entitled to constitutional rights that protect the property rights
of individual private owners. In his ruling, Chief Justice Marshall explained, the
immortal nature of a corporation “…no more confers on its political power, or a political
character, than immortality would confer such power or character on a natural person. It
is no more a state instrument, than a natural person exercising the same powers would
be.”106 This marked the first instance of corporations being granted protections that were
101
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once reserved for natural persons and set the tone for how states should interact with
corporations.
Berle and Means discussed the necessity of separating ownership and control
within the corporation.107 They argued that the exponential increase in corporations and
the establishment of the stock market prevented corporate entities from continuing to be
treated as a group of individual owners exercising their shared interest.108 The large
number of shareholders within a corporation constituted a shift from the idea of private
ownership to passive recipients of capital returns.109 With the desire to separate
ownership and control taking hold, this shift impacted both how corporations were
managed from within and the impact they had on society and the economy. Margaret
Blair explained, “[W]ith the separation of ownership from control, the development of
sophisticated securities markets, and the emergence of a class of professional managers
who viewed themselves as ‘trustees’ of great institutions, a competing view began to
take hold…The aggressive, profit- and power-seeking individualist was replaced by the
arbitrator and diplomat whose motivations included organization survival, professional
reputation, and equitable balancing of interests, as well as profit-making.”110 While
concession theory and real entity theory helped to address the issues of control that
inherence and aggregate theory failed to account for in medium to large corporations,
they also created concerns over managerial accountability.
Berle and Means recognized this separation could be problematic as owners
would not be able to hold managers responsible for questionable decision-making and
managers would have too much power and influence over employees, paving the way
for a system of abuse. As a solution to these concerns, Berle and Means advocated for
greater transparency in corporate dealings, shareholder voting rights, and a system of
accountability to prevent managers from gaining too much power. Possibly the most
controversial of their suggestions, Berle and Means argued the corporation was a
manifestation of shareholders and therefore the objectives of the shareholders should
take priority over social responsibility, tying into the shareholder primacy approach
advocated for by inherence and aggregate theorists. While this may seem selfish on the
surface, the subjectivity of the morality rooted in social responsibility could prove
problematic and pose complex questions of constitutionality and human rights violations
if managers attempted to push their moral agenda on their employees. Additionally,
given the position of authority corporate managers maintain, imposing their morality on
employees in a way that limited employee autonomy would result in morally
hyperactive behavior, which, as discussed in Chapter Two, is damaging.
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At the same time, if corporations were allowed to disregard social responsibility
in order to prioritize profit maximization to the extent that it hurts individuals, the
environment, or the economy, it would be considered prioritizing corporations’ rights
over the individual rights of citizens. In response to Berle and Means, Merrick Dodd
argued a corporation should be recognized as a legal person instead of an extension of
the individuals who created it. 111 Just as a person has responsibilities that prevent them
from freely making decisions, a corporation should have similar responsibilities. While
there seems to be a consensus surrounding the idea that corporations’ purpose is to
create wealth, there is much debate around who the wealth is being created for (whether
it be solely shareholders or include stakeholders and the community), what obligations
corporations have to their stakeholders and community, and if the purpose of a
corporation expands past wealth creation to include social responsibility.
3.3: The Drawbacks & Advantages of Corporate Personhood
After exploring theories that promoted increasing corporations’ legal protections
and granting corporations personhood as entities separate from ownership, several
questions remain. How does corporate personhood negatively impact employees’
individual rights and moral autonomy in the corporate setting? Has the idea of corporate
personhood been teased out and adulterated to such an extent that interpretation of
existing laws has allowed corporations to abuse rights and protections once reserved for
natural persons to their own advantage? Are there positive attributes of corporate
personhood that seek to balance out potential overreach and moral hyperactivity? This
section aims to address these questions.
It is important to note, corporate personhood is a constantly evolving legal
concept more prominently rooted in common law through the courts than statutory laws.
Over the decades, the courts have been reluctant to grant corporations full access to
rights once reserved to natural persons, but recently some notably controversial cases
have spurred a debate regarding the necessity of corporate personhood. The allowances
granted to corporations through their enjoyment of personhood acts as a double edge
sword. Giving corporations legal personality has allowed natural persons to hold
corporations accountable for wrongdoing, receive greater compensation when wronged,
and have their fundamental rights, such as freedom of speech, protected even in the
corporate form. At the same time, corporate personhood has allowed corporations to
participate in politics, claim religious protections, and undermine individual rights due
to the power they hold over employees. Moreover, the protection afforded employers
has increased while employees rarely see the benefits corporations reap when gaining
legal personhood. Elizabeth Pollman discusses whether employees should be considered
when examining the protections granted through legal personhood, but she ultimately
decides that the definition of corporate personhood should stop at the shareholders.112
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While this restriction arguably makes sense on the surface, especially when considering
corporate liability and responsibility, it also causes a major problem in terms of the
rights and influence that corporate leaders have over employees while failing to
acknowledge the role employees play in the success of the company. For example, in
Citizens United v. Federal Election Commission,113 the Supreme Court examined the
extent to which corporations can participate in political funding raising and air
advertisements relating to opposing candidates.
The case focused on protecting the corporation’s and its owners’ freedom of
speech, and the majority of the court believed that to rule in the alternative would have
hindered the marketplace of ideas the right to free speech was intended to protect.114
While scholars have focused on the impact this ruling has had on individual free speech
as a whole, as this was the key debate related to the case, they have failed to examine the
direct impact this would have on the employees within different companies. Employees
are often identified with the company for which they work, which means that a
company’s circle of influence over them does not begin and end with the employee’s
designated work hours. Given the power imbalance between managers of a corporation
and those who work for them, employees are rarely given the opportunity to voice their
opinions regarding company expenditures or their moral associations.
While corporate personhood has its drawbacks, it has also led to a number of
beneficial changes in the law. Albeit somewhat surprising, the motivation for creating
corporate personhood has come more from a place of protecting individuals than it has
from giving corporations greater protections for their own gain. If corporations were not
entitled to any rights, it could allow the government to overstep and abuse their power,
ultimately hurting individual people.115 For example, in New York Times Co. v United
States116 the U.S. government attempted to stop the New York Times and the
Washington Post, two public, for-profit companies, from publishing the Pentagon
Papers. There was no argument in whether the two companies had the standing to bring
a First Amendment claim and the Supreme Court ruled the newspapers did have the
right to publish.
The U.S. has prioritized free speech by casting a wider protective net in its
interpretation of its constitution’s first amendment.117 This message of tolerance has
been shown by how the judicial system only interferes in specific scenarios in which an
undue imposition has occurred, often leaving individuals or local governments to sort
out what counts as an imposition. The limits of this broad tolerance for free speech have
been tested during the Trump administration. There have been reports that hate crimes
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rose 17% between 2016 and 2017, and that they will continue to rise.118 Derrick
Johnson, president of the NAACP, weighed in on this trend, explaining, “The level of
tribalism that was being fueled by presidential candidates, the acceptance of intolerance
that has been condoned by President Trump and many others across the country has
simply emboldened individuals to be more open and notorious with their racial
hatred.”119 Even with this rise in hate speech and racially motivated violence, the
administration continues to prioritize free speech. This reluctance to restrict speech that
incites hatred has been one of the key motivating factors at the foundation of the Black
Lives Matter (BLM) movement in response to racial injustice, systemic racism, and
police brutality in the U.S. Historically, for government intervention to be justified,
there must be the imminent potential for violence that will accompany a statement.
While the current BLM movement and the Trump administration have shown how far
the U.S. will go to preserve free speech in its most liberal form, it is important to note
the extreme desire to protect speech in the U.S. has been consistent and irrelevant of the
political party in power.
Notably, this type of tolerance in the U.S. is an outlier in the Western world. As
mentioned above, “Canada, England, France, Germany, the Netherlands, South Africa,
Australia, and India all have laws or have signed international conventions banning hate
speech. Israel and France forbid the sale of Nazi items like swastikas and flags. It is a
crime to deny the Holocaust in Canada, Germany, and France.”120 The majority of
Western countries demonstrate no tolerance for these immoral behaviors while seeking
to prevent morally hyperactive behavior in the form of discrimination or the inciting of
hatred by not allowing it to even start.121
If corporations did not have free speech protections, the government could
censor the information made available to citizens by private companies, hindering the
flow of unbiased information and hurting transparency between the government and its
people. In Roe v Wade,122 Planned Parenthood (a corporation) played an integral role in
bringing a Fourteenth amendment claim that safe access to abortions should be a
fundamental right. While the case itself spurred quite a bit of controversy, Planned
Parenthood’s participation in the claim was never challenged.
Personhood also grants corporations’ protections under the Fifth Amendment.
After a shooting in San Bernardino killing 14 people and injuring 22 others, police were
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able to recover one of the shooters’ cell phones.123 At the behest of the FBI, U.S.
Magistrate Judge Sheri Pym ordered Apple to create an encryption that would allow the
FBI to access the phone.124 Apple refused because creating such software would result
in a “back door” that would allow the FBI to access all iPhones and potentially cause
catastrophic customer loss. While the FBI dropped the case against Apple the day before
their court date, in a similar case the judge ruled that the FBI’s nearly identical request
was unconstitutional. The judge described the request as essentially seeking “to force
private citizens to commit what they believe to be the equivalent of murder at the
government’s behest.”125
Finally, personhood creates pathways for individuals to hold corporations
criminally and civilly liable for wrongdoing. Corporations are capable of causing
billions of dollars in damage or physical harm on a large scale. Without personhood,
individuals, including employees, would not be able to bring claims directly against the
corporation. While holding the corporation liable may not seem essential, this liability is
necessary for two reasons. First, it gives the victims of corporate wrongdoing access to a
greater likelihood of real remediation. Second, with multiple people involved in the
decision-making and execution of a plan that results in harm, sometimes spanning over
multiple jurisdictions, it is difficult to successfully make a claim against a single
individual. Furthermore, the wrong person within the company could face liability for
doing what was demanded of them by the corporation. Allowing for corporate liability
through personhood creates a method of accountability similar to the one Merrick Dodd
and other scholars found so important in the corporate form.126
The aftermath of the BP oil spill effectively highlights the important role of
corporate liability. In April of 2010, an explosion on the BP-operated Macondo Prospect
resulted in 11 deaths and approximately 4.9 million barrels of oil dumped into the Gulf
of Mexico. After a lengthy investigation and court battle, a US District Court Judge
found BP responsible for the harm caused by the explosion due to reckless conduct and
gross negligence.127 Between cleanup costs, charges, and 128penalties, BP paid
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approximately $65 billion. This case resulted in a settlement agreement of $18.7 billion
in fines, which is the largest settlement in U.S. history.129
Without recognizing corporations as legal entities, the civil lawsuits and criminal
inquiries would have been limited to individuals within the company, such as inspectors
and engineers. Even if the investigations had been able to pinpoint the specific
individual/individuals wholly responsible for the explosion, which is unlikely, those
individuals would not have had the means to clean up an oil spill of that scale, pay the
fines resulting from the wrongdoing, cover the medical costs of those injured, or
compensate families for the wrongful deaths. This would have resulted in even more
harm to those impacted by the oil spill. As the outcome of the BP oil spill suggests,
corporations are capable of causing harm on a far greater scale than just one individual.
Through corporate personhood, the law creates a real opportunity for victims to receive
accurate compensation and remedies that can go towards fixing the harm. When
describing the full reach of corporate liability, Kent Greenfield explains, “This same
rationale applies for any number of thousands of corporate misdeeds and mistakes, from
negligently produced pharmaceuticals to fraudulently marketed securities.”130
3.4: Corporate Personhood as Segue to Corporate Moral Hyperactivity
A key consequence of granting corporations’ personhood was the extension of
religious protections to corporations in Burwell v Hobby Lobby131. After the Affordable
Care Act (ACA)132 required corporations of a certain size to include contraceptive
coverage in the health insurance plan provided to employees, Hobby Lobby and other
corporations contested the mandate on the grounds that it violated the Religious
Freedom Restoration Act 1993 (RFRA), which states that the government “shall not
substantially burden a person’s exercise of religion” unless that burden is the least
restrictive means to further a compelling government purpose.133 Hobby Lobby argued
corporations should be considered a “person” under this statute, extending religious
protections and exemption from certain federal laws. In a 5-4 majority, the Supreme
Court ruled in favour of Hobby Lobby, expanding the definition of “persons” in the
RFRA to include corporations and allowing closely-held corporations134 to be exempt
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from the federal mandate if they object to it on religious grounds under the Religious
Freedom Restoration Act 1993. While the court failed to clarify if this decision allowed
corporations protection under the First Amendment freedom of religion, it was the first
time a for-profit organization could claim a religious exemption, ultimately extending
another protection towards corporations that was once strictly reserved for individuals.
This ruling served as a key segue to legal moral hyperactivity in corporations.
While moral hyperactivity has always existed in corporate management, it has primarily
relied on whistleblower or discrimination claims to bring attention to it, as the corporate
decision-making process is often very private. As was explained in Chapter Two, moral
hyperactivity is defined as when an individual imposes his or her sincerely held moral
beliefs through the motivation to reform someone through a position of power, which
effectively breaches the other person’s autonomy. Because corporate governance places
the authority on how a corporation is managed within the managers of the corporation, it
is corporate managers that are often the perpetrators of moral hyperactivity, but this is
not always the case. The Hobby Lobby ruling strengthened occurrences of moral
hyperactivity in corporations for two reasons. First, it weakened the separation between
ownership and control, granting owners more authority in the corporation and allowing
more morally motivated decision-making to occur. Because of the private nature of
these corporations, the employees were already at a higher risk of having their autonomy
restricted by morally motivated decision-making. As M.L. Mace explained regarding
family run, or closely held, corporations, “…in most family companies boards of
directors do not determine corporate objectives, strategies, or general policies. Nor do
they ask discerning questions or evaluate the president if he is a family member. If he is
not a family member but a professional manager, the owners in control want appraisals
of the president by the board members but reserve for themselves the decision-making
power to terminate his employment.”135 This essentially removes the board of directors
as a monitoring mechanism in this corporate structure, allowing the owners to
implement their personal ideology and giving them the authority to restrict employees’
autonomy through morally motivated policies. Second, the Hobby Lobby ruling opened
the gateway for corporations to take advantage of claiming religious beliefs in other
areas. Recently, Little Sisters of the Poor Saints Peter and Paul Home v.
Pennsylvania136 brought to the Supreme Court arguments to expand the precedent set in
Hobby Lobby to all employers. In a 7-2 majority, the Supreme Court ruled the
government “had the authority under the ACA to promulgate the religious and moral
exemptions.”137 Not only did this case extend religious exemptions to publicly traded
companies, but it also paved the way for future claims for exemption based solely on
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moral standing, heightening the risk of managers engaging in moral hyperactivity and
granting them legal protections to do so.
Interestingly, while corporate personhood is often to blame for these rulings, if
protecting corporate personhood had truly been the goal in Hobby Lobby v Burwell138,
the ruling would have been quite different. The religious claims Hobby Lobby put forth
originated from the sole stockholders within the company, the Green family. The Greens
are a well-known Christian family that believes 4 types of contraceptives covered by the
ACA mandate are “abortifacients”. They strongly believed providing these types of
contraceptives would violate their religious beliefs that human life begins at conception.
While on the surface, the ruling seems to fall in line with corporate personhood because
the definition of “person” is expanded to include corporations, this is a drastic
oversimplification of the meaning of personhood. As was explained in a brief to the
Supreme Court, corporate personhood is the idea that “for-profit corporations are
entities that possess legal interests and a legal identity of their own – one separate and
distinct from their shareholders.”139 One of the many motivating factors for
incorporating is owners enjoy protections from the liability and debts within the
corporation. This is because the corporation is seen as a separate entity operating of its
own capacity outside of the owners. This would mean the owners’ personal beliefs
would not logically extend to the corporation as well and the corporation itself is not
capable of forming moral or religious ideologies on its own.
3.5: The Impact Corporate Personhood has had on Governance:
A direct symptom of corporate personhood has been a rise in managerial power.
Logically, this emphasis on corporate managers makes sense. As M.L. Mace explains,
“The determination of a company’s objectives, strategies, and direction requires
considerable study of the organization’s strengths and weaknesses and its place in the
competitive environment, careful, time-consuming, penetrating analysis of market
opportunities, and a matching of the organizational capacities to meet and serve the
changing requirements of the market…The typical outside director does not have time to
make the kinds of studies needed to establish company objectives and strategies. At
most he can approve positions taken by management, and this approval is based on
scanty facts and not time-consuming analysis.”140 With the added pressure of honoring
shareholder primacy, ensuring healthy profits, and keeping up with the fast-paced nature
of corporate management, it is important managers have the power to carry out the
necessary analyses and make real-time decisions. Unfortunately, as a response to
ensuring corporate managers maintained that power, A.D. Chandler Jr. went on to show,
“[t]he concentrated economic power such enterprises wielded violated basic democratic
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values. Their existence dampened entrepreneurial opportunity in many sectors in the
economy. Their managers were not required to explain or be accountable for their uses
of power.”141 Corporate managers lacked significant oversight and monitoring from the
corporate board. Between the establishment of stronger regulations through the New
York Stock Exchange (NYSE), Sarbanes-Oxley Act of 2002 (SOX), Dodd-Frank
Financial Reform Act of 2010 (Dodd-Frank), and the Securities and Exchange
Commission (SEC), as well as a greater emphasis on board monitoring and oversight,
corporate managers power, on the surface, was better kept in check. Unfortunately,
abuses of power still happen in large part due to a lack of comprehensive regulation of
corporate managers from regulatory bodies and far too much distance in corporate
responsibilities between the board of directors and the corporate managers.
The SEC was created to oversee market functions and is able to “bring civil
enforcement actions against companies or executives who violate securities laws, ensure
the quality of accounting standards and financial reporting, and oversee the proxy
solicitation and annual voting process.”142 The NYSE went a little further to issue
requirements for the board of directors and additional committees within the corporate
structure. Listed companies are required to have a majority of independent directors,
have nonexecutive directors meet independently from executive directors, the
compensation committee must be independent directors, the audit committee have at
least financially minded directors, and have an internal audit process.143 While the
NYSE requirements are more involved in corporate governance than the SEC, the
majority of the requirements are implemented with market stability in mind. The
requirement for a majority of independent directors helps to combat a tyrannical
manager, but considering boards only meet a handful of times a year, meetings have a
set agenda determined by the manager or the chairman (which are often the same
person), and the information given to the board is primarily provided by the manager, a
majority independent board can only pushback against managerial decision-making so
much.
From a legislative perspective, two important pieces of federal legislation
directly impact US corporate governance. SOX established specific requirements for
both the board and executive management, including the CEO and CFO certifying
financial reports, the creation of an independent audit committee, and a ban on personal
loans. While the majority of SOX seeks to prevent financial corruption within a
corporation, one notable section offers whistleblower protections to employees. Under
Section 806 of SOX, employees gain whistleblower protections from retaliation as long
as they are an employee engaged in protected activity and the covered employer took
adverse employment action against the employee at least partially due to the protected
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activity.144 This protection is primarily designed to encourage employees to report fraud
within the corporation, not to protect employees from abusive managers, but it still
provides employees with a means of protection against corrupt management. Building
on the requirements established by SOX, Dodd-Frank strengthened the role of
shareholders within the board of directors, enforcing shareholder primacy as the
responsibility of the corporation. Dodd-Frank allowed shareholders who hold 3% or
more shares for three years to nominate directors, gave shareholders a nonbinding vote
on executive compensation, and required corporate disclosure on executive
compensation, independence of compensation committee, and whether the chairman of
the board is independent. Additionally, Dodd-Frank extended the whistleblower
protections an employee is entitled to, allowing employees to claim the corporation
retaliated against them up to six years after the initial whistleblower claim and entitling
them to double the amount in lost pay. Unfortunately, Dodd-Frank also complicated
which employees qualify as a whistleblower, requiring the employee to make the
complaint directly to the SEC instead of a supervisor.145
While these key pieces of legislation and regulatory bodies have helped to
strengthen the role of the board and limit the power of corporate managers on financial
matters and corruption, rulings such as Hobby Lobby146 and Little Sisters of the Poor
Saints Peter147 continue to grant managers with the power to impose their moral
ideology on employees. Even with the establishment of anti-discrimination laws,
including Title VII of the Civil Rights Act of 1964, employees are still subjected to atwill employment laws that allow abusive managers to fire employees without cause
making it difficult for employees to claim these protections. Additionally, the board of
directors is still limited in how they can hold an abusive manager accountable. First, the
board rarely looks past profits when determining the success of the manager. As Mace
explained, “Rarely are standards or criteria established and agreed upon by which the
president can be measured other than the usual general test of corporate profitability,
and it is surprising how slow some directors are to respond to years of steadily declining
profitability.”148 Furthermore, the board is unlikely to challenge the manager on the
information provided. Mace continues, “Many board members cited their lack of
understanding of the problems and the implications of topics that are presented to the
board by the president and to avoid ‘looking like idiots’ they refrain from questions or
comments.”149 While the board’s primary purpose is to oversee and monitor the actions
of the manager, in the current approach to corporate governance the manager has the
clear advantage by controlling the flow of information and understanding the inner
workings of the corporation. Even though there are mechanisms in place to limit the
power of the manager, these mechanisms are dependent on how much the manager
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chooses to include the board in the running of the corporation. As Honorable Paula Stern
explained, “It matters so much if the CEO wants an effective board and is open to
having it happen.”150 Ultimately, the board cannot fix the problem of an abusive,
morally hyperactive manager if they are unaware of the existence of that problem in the
first place.
3.6: Conclusion:
As this chapter has outlined, the original intent of corporate personhood was to
create a greater system of accountability within corporations and better means of
liability for corporate wrongdoing. Given the large, complex nature of corporations, the
measures implemented through the creation of corporate personhood are necessary to
remedy the damage corporations are capable of and ensure natural persons rights
continue to be protected even in the corporate form. While judicial interpretation has
played a large role in extending unnecessary powers to corporations and amplifying the
power of corporate managers, these rulings operated as deviations and loose
interpretations from existing laws to achieve a greater political goal. Corporate
personhood is often not the sole source of abuses of power within corporations. Instead,
these issues stem from shareholder primacy, a lack of managerial accountability, a
failure to provide other stakeholders with greater representation, and an overall lack of
requirement to prioritize corporations’ social responsibilities. The problems identified
here will be explored in greater depth in the following chapters.
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Chapter Four: Moral Hyperactivity in Corporations
4.1 Introduction:
This chapter will take a deeper look at the moral role corporations play in society
and the control employers exercise over their employees. It will explore the morally
motivated policies corporations put in place and question when these policies risk
becoming hyperactive. Additionally, the chapter will discuss where morally hyperactive
policies stem from, discussing the power structure within a corporation and the
motivation behind such policies. Finally, it will discuss what types of corporate
structures are at a higher risk of moral hyperactivity.
4.2: Morality in Corporations
For moral hyperactivity to exist, it requires the hyperactive entity to have the
ability to exercise control over an individual or individuals’ moral behavior. This thesis
has discussed the potential threats to employee autonomy that moral hyperactivity poses
and how the evolution of corporate personhood has served as a segue to moral
hyperactivity in a corporate setting. For moral hyperactivity to exist, it requires the
hyperactive entity to have the ability to exercise control over an individual or
individuals’ moral behavior. Few scenarios mimic the power discrepancies that exist
between an employer and their employees, creating a setting in which moral
hyperactivity can thrive. The evolution of corporate personhood has continued to grant
employers greater legal protections to impose their moral beliefs on employees, going so
far as to extend into employees’ private lives, creating an environment for moral
hyperactivity to thrive.
Along with corporate personhood, morality within corporations has been a
frequent topic of discussion since the 1900s. Notably, the courts sought to expand on
corporations’ moral roles in AP Smith Manufacturing Co. v Barlow151. When the
directors of AP Smith Manufacturing approved a large donation to Princeton University,
the shareholders disputed the donation, claiming it was a breach of the director’s duty to
act in shareholders’ interests. The Supreme Court of New Jersey ruled a charitable gift
was allowed to be made by a corporation in order to further corporations’ contribution to
society. In their ruling, the courts explained donations made by corporations were seen
as an “action in recognizing and voluntarily discharging its high obligations as a
constituent of our modern society.”152 Keeping in mind the primary purpose of a
corporation was to create profit, the court also acknowledged the need to balance
between shareholders’ interests and corporations’ ability to contribute to society. In
order to navigate this delicate balance, they deemed a New Jersey statute applied to all
existing corporations, irrelevant of their articles of incorporation, which sets the standard
that corporate donations cannot be made to an entity that holds more than ten percent of
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the stock and cannot exceed one percent of capital and surplus unless approved by the
shareholders.153
To effectively examine moral hyperactivity in the corporate environment, it is
important to understand the role corporations have played in society. It is simplest to
start by asking, do corporations implement moral practices? The answer is —
absolutely. There are a multitude of examples of corporations acting morally proving
corporations exist beyond the purpose of solely turning a profit. The moral pursuits of a
corporation are often embedded within the moral beliefs of those in power within the
corporation. For example, Timberland’s CEO was vocal about changing manufacturing
factories for shoe production to ensure factory employees received fair wages and
worked in safe conditions and laid out an action plan to make the company more
sustainable.154 Due to the open religious beliefs of their founders and CEOs, Forever 21
and In-N-Out Burger have bible verses on shopping bags and takeaway containers.155
Additionally, there has been a rise in the emergence of B Corporations156, public benefit
corporations, and social enterprises specifically aimed at attracting like-minded
investors to ensure the values of the corporation remain intact. Engaging with
communities and incorporating morals in corporate policies has been a consistent
practice within corporations. But the motivation behind this practice has been
questioned ad nauseum. While it would be idealistic to believe corporations are morally
motivated by doing good and helping their community, longevity and profit may play a
larger role in their motivation. As Halla Tomasdottir explains, “…if you’re a board
director, your role is to make sure that the company you serve creates value for the long
run. If you do not want your company to risk death in the next decade, you better be
serving the broad spectrum of stakeholders, because their expectations are that you will
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do right by the planet, and the people, and your communities.”157 In addition to public
scrutiny, investors have started utilizing environmental, social, and governance (ESG)
criteria to determine which corporations they want to invest in. For example, Trillium
Asset Management, responsible for $2.8 billion, uses ESG criteria that avoid companies
with ties to coal mining, nuclear power, weapons, or controversies including workplace
discrimination, corporate governance, or animal welfare.158 In the era of callout culture
and movements like BLM and #MeToo, corporations are doing overtime to show their
communities they are implementing ESG criteria into the management. While these
changes are beneficial and the rise in investor awareness is pushing for real change
within corporate management, given the questionability of the motivation behind these
changes, there must be a distinct difference between corporate policies being inspired by
morally driven ideas and viewing corporations as vessels for morality.
The biggest factor combating corporations’ ability to act as moral agents is the
need for corporations to seek profit in order to survive. Corporations exist in an
environment where every decision corporate managers make has a measurable financial
outcome. In fact, financial key performance indicators (KPI) are used by the board of
directors to determine the performance of corporate managers and dictate their bonuses.
While there are non-financial KPIs also considered, one study showed “…the KPIs used
to award executive bonuses tend to be weighted toward accounting measures,
particularly those related to corporate profitability.”159 As previously discussed in
Chapter Three, the evolution of corporate personhood also maintained a strong financial
focus, specifically within financial separateness between owners and the corporate
entity, financial liability, or shareholder protection. Given this financial dependency, it
becomes hard not to question the influence these constraints have on the moral policies
corporations put in place. While it is correct to say there is no legal requirement for
corporations to maximize shareholders’ profits, it would be incorrect to believe
corporations do not have the desire to seek maximum profits. Given the multitude of
variables that exist in any business decision, it is next to impossible for directors to
guarantee a decision made will result in maximum profits. The idea of maximum profits
in and of itself is impossible to define and subjective in nature. Because of this, the
courts implemented the business judgment rule to allow directors to make business
decisions without the risk of litigation constantly looming and prevent the courts from
being inundated with claims from shareholders that simply disagree with the direction
directors chose to take the corporation in. Under the business judgment rule, the courts
will not review the business decisions of directors, as long as the decision was made in
good faith, acted as an ordinarily prudent person would in similar circumstances, and
could reasonably be believed was in the best interests of the corporation.160
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In spite of this, many business leaders have voiced lofty, non-financial moral
aspirations for the corporations they work for. Tom Chappell of Tom’s of Maine has
stated, “The ultimate goal of business is not profit. Profit is merely a means toward the
ultimate aim of affirming the health and dignity of human beings and their families,
affirming aspirations of the community and affirming the health of the environment –
the common good.”161 To be fair, many corporations have instituted effective moral
policies that have benefitted human beings and the environment. Patagonia started the
Footprint Chronicles, which aims to share where their factories are, where their fabric is
sourced, ensures high ethical standards for the factories they work with, and participates
in many causes to help protect the environment.162 4Ocean is a for-profit created with
the sole goal of removing plastic from the ocean.163 They sell goods created from ocean
plastic and left behind fishing nets and continue to be transparent about how their
employees are treated.
Based on means and global reach, corporations have the potential to be one of
the greatest contributors to the betterment of society, with the largest impact being on
their employees. Ultimately, the laws surrounding shareholders and corporations focus
on protecting against liability, while shareholders care primarily about their return on
their investment and high yields. Because of this, it is important to recognize
corporations for what they are: profit-making machines. Corporate managers will be
motivated to incorporate morally conscious policies into the identity of the corporation
in order to attract the growing rise of investors concerned with ESG criteria and to
ensure the longevity of the corporation itself. As the examples have shown,
incorporating ESG principles into branding and marketing does not necessarily ensure
the corporation is meeting those principles. In order to ensure corporations operate in a
genuinely moral fashion, there needs to be a greater level of accountability and stricter
restrictions on immoral practices. The problem is, even with stricter regulations,
allowing corporations to take on a greater moral role risks moral hyperactivity as the
decision on what morals the corporation should adopt often comes down to the moral
ideology of corporate management or the board of directors, ultimately risking an
infringement on employees’ ability to practice their own moral decision-making.
4.3: When Do Corporate Policies Become Moral Hyperactivity?
In the previous examples, the moral actions of the corporation were focused on
outward behavior that directly impacted the communities they interact with. These
moral actions typically focus on the primary purpose of the corporation and the products
161

Douglas S. Barasch, 'God and Toothpaste' (The New York Times, 22 December 1996)
<https://www.nytimes.com/1996/12/22/magazine/god-and-toothpaste.html> accessed 27 January 2020
162
Patagonia, ''What It Means To Make Patagonia A More Transparent Company' (Patagonia, 2020)
<https://www.patagonia.com/stories/footprint-chronicles-fall-2010-update/story-19223.html> accessed
17 February 2020
163
Jeff Kart, 'Bracelets Fund Ocean Cleanup, 1 Million Pounds And Counting' (Forbes 30 July 2018)
<https://www.forbes.com/sites/jeffkart/2018/07/30/bracelets-fund-ocean-cleanup-1-million-poundsand-counting/#201da08c60ce> accessed 9 February 2020.

45

and services they provide or the corporation’s role in the community. While sometimes
controversial, the charities corporations contribute to, the politicians the corporations
fund, or the religious ideology the corporation chooses to identify with does not
immediately qualify as moral hyperactivity. Though the moral behavior of these
corporations is questionable as to whether the actions taken are genuine, they are not
categorized as morally hyperactive. While it is important to first discuss the potential
impacts of corporations acting morally and the motivation behind those moral decisions,
in this context moral hyperactivity will focus on moral imposition within the corporation
through corporate managers on employees. As was laid out in Chapter Two, moral
hyperactivity is defined as when an individual imposes his or her sincerely held moral
beliefs through the motivation to reform someone through a position of power,
effectively breaching the other person’s autonomy. Employees are one of the most
vulnerable classes to moral hyperactivity given the necessary but disproportionate power
relationship between employers and their employees. Moral hyperactivity is problematic
because it infringes on individuals’ right to exercise their own moral beliefs. In a
corporate setting, moral hyperactivity extends past traditional workplace policies and
overreaches into policing employees’ personal lives. Corporate governance practices
and policies have failed to protect against hyperactivity in corporations, allowing a
relatively small number of entities to overpower and control the majority of the
population.
An employer is in a unique position of power over employees. They control the source
of employees’ livelihood and exercise control over their behaviors and actions daily.
This creates a scenario where employees are easily susceptible to a higher risk of
hyperactive control as they are more likely to comply with what is being demanded
rather than risk losing their job. This risk is heightened in the U.S., where corporations
are not only a source of income for employees but also one of the only means for some
to provide healthcare coverage for themselves and their dependents. Additionally, the
lack of a livable wage, a high cost of living, and a limited job market makes it difficult
for employees to walk away when they disagree with a corporate policy. In the US,
approximately 78% of U.S. workers live paycheck to paycheck. One in ten workers
making over $100,000 still struggles to make ends meet.164 Finally, approximately
55.1% of the US population relies on employer-based insurance. 165 The current political
structure requires healthcare be provided through employers. Ensuring employees have
access to healthcare separate from their employer would require a significant overhaul
of the healthcare system that is not realistic in the US for the foreseeable future. The
structuring of how healthcare is provided through corporations does not require or
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promote any personal intrusions into private lives, in fact, HIPAA laws deter the
exchange of any personal medical information. Employers seeking to limit employees’
access to healthcare do so based solely on their personal preferences and should be
restricted from doing so. Given these factors, it becomes far too risky and expensive for
employees to either quit their job or risk being fired to stand up against hyperactive
policies. Additionally, unions failed to provide a means of protection against moral
hyperactivity, instead choosing to focus on more tangible workplace procedures.
As Chandler describes, “…union leaders…rarely, if ever, sought to have say in
the determination of policies other than those that directly affected the lives of their
members. They wanted to take part only in those concerning wages, hours, working
rules, hiring, firing, and promotion.”166 While this involvement could incorporate
protections against moral hyperactivity the difficulties in proving hyperactivity is
occurring without having access to the inner workings of the corporation, the lack of
union representation within many corporations, and the absence of laws regulating such
behaviors from corporate managers fails to provide employees with assurances that their
interests would be protected should they complain. All of these factors play a part in the
psychological control employers maintain over their employees. When such a large
group of individuals have that level of financial dependency on their job, they feel as
though they do not have any other choice but to comply with hyperactive policies.
Responses to this problem within corporations that suggest employees should simply
leave if they do not agree with a corporation’s policies are unrealistic. While employees
do have the right to leave, given a multitude of factors surrounding their health and
financial wellbeing, this is not an acceptable response. Furthermore, suggesting that
employees stand up to their employer as a system of accountability to prevent
corporations from enacting morally hyperactive policies is also unrealistic as at-will
employment laws and a limited job market make employees expendable, especially in
the low-skilled workforce.167
Because of this, it is necessary to determine when moral policies within
corporations become hyperactive to better develop a system that protects against this.
Policies centered on the corporate ethos, even those wholly morally motivated, have
traditionally been considered acceptable. These are policies that dictate things specific to
the purpose of the corporation, such as product sourcing, the quality or type of services
provided, or policies that fall in line with the corporate image. The corporate image
could be heavily linked to Christian values, contribute to Christian charities, and openly
support Christian worship, but as long as the employees are not pressured to conform to
the Christian lifestyle the corporation overtly subscribes to it is unlikely hyperactive
behavior is occurring. Where Hobby Lobby overstepped and became hyperactive is
when they began controlling employees’ access to healthcare based on the employer’s
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religious beliefs. Policies and regulations that control behavior or force compliance with
a moral belief that would normally be at the personal discretion of the employee are
often considered hyperactive. These are policies that extend into employees’ private
lives, breaching the boundary between an employee’s work life and personal life.
Additionally, hyperactive morality could take the form of policies that stem from a
motivation to reform an individual through a position of power, effectively breaching
their moral autonomy. In a corporate setting, implementing morally motivated policies
will almost always be dangerous due to the subjective nature of morality. The more
controversial the foundation of the moral policy is, the more likely it is to be seen as
morally hyperactive.
4.4: Examples of Potentially Morally Hyperactive Policies
Several corporations have instituted policies that could be identified as
hyperactivity. Probably the most notable and familiar example of moral hyperactivity in
the workplace occurred when Hobby Lobby Stores, Inc and Conestoga Wood
Specialties Corporation refused to provide employees with access to specific types of
birth control they considered to be a form of abortion due to their strict religious
beliefs.168 While there were other avenues available for employees to gain access to
these forms of contraception, this is still a form of controlling employees’ behavior
based solely on the religious beliefs of the corporation’s owners. Employees would have
to take time consuming extra steps to gain access to these forms of healthcare and face
potential shame and backlash from their employer or fellow employees who agree with
their moral perspective. An employee’s personal choice in contraception has no bearing
on these corporations’ success in their business endeavors.
While the Hobby Lobby example has been discussed frequently and in-depth
throughout this dissertation due to its notoriety and the impact it has had on how the law
is interpreted in situations such as these, other morally hyperactive examples have
successfully flown under the legal radar without much pushback, primarily because they
have not acted in opposition of a federal mandate. One prominent area corporate
managers attempt to control are their employees’ political affiliations and freedom to
determine their own ideologies. For example, in 2019, Shell Oil Company told
employees they could either attend a Trump speech or stay home and lose pay, also
causing workers to lose overtime pay later in the week.169 Shell treated the speech as a
“training day” at the plant making attendance mandatory by corporate policies. This
mandate is legally enforceable as it is categorized as reallocating resources to a
legitimate political purpose, which was deemed acceptable in the Citizen’s United170
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ruling that found corporate spending on independent political expenditures was
protected under the First Amendment.
Attempting to control employees’ political support is not a new practice. This
situation just came into the spotlight due to the size of Shell Oil Company and the
controversy that has come from Trump’s presidency. In 2004, Environmate in Moulton,
Alabama, fired Lynne Gobbell for refusing to remove a “Vote for Kerry” bumper sticker
from her personal vehicle.171 The owner of Enviromate, Phil Geddes, was a very vocal
Bush supporter, going so far as to distribute flyers to employees on why they should
vote for Bush. In 2002, Michael Italie was fired by Goodwill Industries for being a
member of the Socialist Workers Party.172 While he never used his job to promote his
beliefs, Goodwill still retaliated when it was discovered he was running for Miami
mayor on the Socialist Workers Party ticket. 173
While firing people for their political affiliation may not seem like an overt show
of moral force, many people find their political standings through their moral
sensibilities. Additionally, this form of punishment coincides with Lovett’s argument
discussed in Chapter Two, which reasons the most effective punishment for violating a
prohibition is one that is immediate and contingent on the transgression.174 While in an
ideal world, a morally hyperactive person would be able to force everyone to conform to
their beliefs, inflicting punishment on a select few will pressure others to conform.
Firing an employee for violating a hyperactive policy can signal to other employees that
they can lose their job or be penalized financially for supporting a political cause outside
of what the corporation deems acceptable. This is a form of exercising control over
employees. This fear controls how employees express their political beliefs and strongly
influences how they participate in politics, potentially influencing who they ultimately
end up voting for. In October 2020, CEO George Daniels of Daniels Manufacturing
Corporation included a letter with his employees’ paystubs stating, “If Trump and the
Republicans win the election, DMC will hopefully be able to continue operating, more
or less as it has been operating lately. However, if Biden and the Democrats win, DMC
could be forced to begin permanent layoffs in late 2020 and/or early 2021.”175 In
anonymous reports to a news agency, employees expressed fear of retaliation for
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speaking out against the letter and pressured to vote a certain way by their employer.176
Even if the employees are not personally swayed by the aggressive behavior of the
employer, forcing employees to publicly participate portrays an image that these
employees fully support the political agenda as a large group. Because of the corporate
control it places on something that would normally be considered an independent
personal decision of the employee, attempts to force employees to participate in a
corporation’s political support or retaliation towards employees that express political
views contrary to that of the corporation have to be considered morally hyperactive.
Similar to the moral hyperactivity that surrounds corporations controlling
employees’ political affiliation are corporations attempts to control employees’
expression of support on social issues. An example of this type of moral hyperactivity
centers on the NFL’s encouragement of private American football teams to bench
players who were peacefully protesting racial discrimination and gun violence in the US.
In 2016, Colin Kaepernick, quarterback for the San Francisco 49ers, refused to stand
during the national anthem in protest of racial and social justice inequality in the US.177
Outside of the NFL, athletes such as Dwayne Wade, Chris Paul, Lebron James, Carmelo
Anthony, and several WNBA had used their platforms to raise awareness for the same
issues as Colin Kaepernick. More NFL players began participating in the protest by
kneeling to convey dissatisfaction with the state of racial inequality in the US.
Eventually, Colin Kaepernick lost his job as quarterback and has not worked in the NFL
since. In 2018, managers within the NFL, a non-profit overseeing 32 American football
teams, imposed fines on any team whose players knelt and allowed the teams to decide
if they would transfer the fine to the player or cover the fine themselves.178
While one may be inclined to interpret the fine as being intended to penalize the
employees, in this case, NFL players, for a violation of the code of conduct, that was not
the issue at the root of this response. With the announcement of the fines, NFL
Commissioner Roger Goodell stated, “All 32 clubs want to make sure that during the
moment of the anthem and the flag, that that is a very important moment for a lot of us
as a league, as clubs and [for] our country, and it’s a moment we want to make sure is
done in a respectful fashion…It was unfortunate that on-field protests created a false
perception among many that thousands of NFL players were unpatriotic. This is not and
was never the case.”179 Interestingly, managers would go on to allow players that wanted
to protest to wait in the locker room during the national anthem, a move that was
intended to downplay the number of players protesting and limit the reach of players
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trying to get their message across. Once again, this is a situation that results in corporate
managers attempting to control employees’ freedom of expression, affiliation, and their
right to peacefully protest, all of which are seen as unalienable rights under the First
Amendment of the Constitution. But because it is a private organization infringing on
these rights instead of the US government, constitutional protections are not extended
towards employees, allowing corporations to police this behavior however they see fit.
Given the control managers have over their employees’ ability to express their personal
beliefs and the risk employees face of financial punishment, the NFL’s actions should be
categorized as morally hyperactive.
In addition to controlling people’s personal beliefs and political affiliations,
corporate moral hyperactivity can be intended to control employees’ physical behavior.
As was discussed in Chapter Two, there has been a rise in corporations putting into
place anti-smoking policies. While these policies may stem from the best of intentions,
including improving employee health, protecting non-smoking employees from
secondhand smoke damage, or lowering healthcare costs which could result in savings
for both the corporation and employees, some policies have taken attempts to prevent
employee smoking to the extreme. As was previously noted in section 1.4, the Cleveland
Clinic instituted a no smoking policy and incorporated screening practices into the
hiring process. During this process, if nicotine is found in their system, the employee
candidate will not be hired until they can show they have quit for two weeks.180 In
Okemos, Michigan, Weyco Corporation President Howard Weyers required all
employees to stop using tobacco at all times, even at home. When four employees
refused to quit, they were subsequently fired.181 In Wabush, Indiana, Ford Meter Box
also banned smoking on and off duty. They included a nicotine test in their drug testing
program and proceeded to fire employees who tested positive.182
While it may be an attempt at positive change and an emphasis on health and
wellness in the workplace, something that was once considered a low priority, these
types of policies still seek to control employees’ behavior outside of the workplace. It is
one thing to not allow smoking on corporate property or to not allow smoking breaks,
but these policies extend past the workplace and dictate what employees can do within
the privacy of their own homes and on their own time. In addition to the policies already
being morally hyperactive, they pave the way for more extreme regulation of behavior
in the name of wellness. In the name of promoting health, corporations could begin
exploring ways to test for high cholesterol183, restrict hobbies considered too dangerous.
All of these “wellness” policies are invasive and seek to control what employees do in
their personal time in order to comply with what the corporation believes is right. Later
in this chapter, we will discuss the rise in corporate wellness programs and their ability
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to toe the line between acceptable workplace policies and borderline hyperactive
policies.
Lululemon is another prime example of when well-meaning moral policies turn
hyperactive. What makes Lululemon an interesting example is it is difficult to point to a
singular hyperactive policy. Instead, it is the culmination of multiple moral policies,
fostered by a strong culture of morality and positivity from the top down, that places
Lululemon in hyperactive territory.184 The corporation builds its business approach from
the controversial teachings of Ayn Rand, specifically her book “Atlas Shrugged”, which
believes the pursuit of self-interest should be society’s top goal. They place an almost
extreme emphasis on goodness and “yoga values”, including their own interpretation of
traditional Sanskrit words in the employee regulations book called “Pramana”.
Employees are expected to participate in a “clearing” in which they must share any
personal issues in their life after which another employee will coach them through it.
This act shares a striking similarity to Scientology’s state of clear in which members are
encouraged to move past their reactive mind by working through their “irrational
behavior, unreasonable fears, upsets and insecurities.”185 Scientology has faced harsh
criticism for being a cult and controlling the actions of its members.186 Additionally,
each store has a core library filled with Ayn Rand and self-help books which employees
are pressured to read and incorporate into their lives. One former employee, Andrew
Kumar, claims he was required to listen to four Brian Tracy audiobooks in his free
time.187 Negativity is not allowed, even if it is to point out a violation of a rule,
something unethical, or prevent a rude customer from becoming threatening or
aggressive. Instead, employees are taught it is their choice to take these in a negative
way and will be reprimanded or even penalized for not remaining positive. Their
marketing structure depends on the free labor of their employees, who are instructed to
take workout classes wearing Lululemon as often as they can during their time off.
While the company will reimburse an employee for two classes a week, the pressure
within the company has employees taking sometimes two to three classes a day. To help
encourage this behavior, the stores have an unspoken habit of promoting employees who
engage in this extreme behavior while questioning those who do not have the same
“entrepreneurial spirit” or dedication to the company. In their job description, employees
are also required to “get related” with other employees, which means they must also
become personal friends both inside and outside of work.
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The practices and expectations at Lululemon have frequently been described as
cult-like, to the point that even experts have voiced their disbelief. Douglas Atkin,
author of The Culting of Brands, explained, “It’s the first time I’ve heard of anyone
almost directly using the techniques of cults and applying them to their business.”188
While most of Lululemon’s actual policies dictate employee behavior while working in
stores, in order to fully comply with these policies and thrive in this business setting
employees must shape their personal life to fit the corporation’s expectations, really
highlighting the psychological aspects of imposing one’s moral expectations on others.
It is hard to imagine a scenario in which it would be considered a bad thing to encourage
people to achieve their fullest potential, but when employees are pressured into a
situation where they are fearful of having negative emotions or expressing discontent
even with their personal lives, are causing physical harm through extreme forms of
exercise in their free time to succeed in their workplace, and are forced to consume
endless hours of the corporation’s personal moral philosophy it is impossible to decipher
this situation as anything but morally hyperactive.
Finally, corporate managers have a long history of controlling employees’
personal behavior that they themself deem morally unacceptable. This specifically
applies to personal lifestyle decisions that have no relevance to the overall image of the
corporation nor do they impact the employees’ ability to perform their job. For example,
Peter Oiler was employed as a truck driver with Winn-Dixie Stores for 20 years.189
When the company found out Oiler enjoyed cross-dressing in his free time, they fired
him. Another example takes place in Holland, Michigan where a Holiday Inn fired
Kimberly Turic for considering having an abortion.190 Turic never actually had the
abortion, not that it would be acceptable to fire an employee for making a personal
medical decision, but because she was considering this as an option for her situation the
company saw fit to fire her. At another company, Jacinda Meyer was a model employee,
receiving a glowing performance review and a raise after only nine months on the job.191
Once her employer learned Meyer was a lesbian, the owner gave her The Road Less
Traveled, a book that compares homosexuality to drug addiction and teaches people how
to “cure their addiction”. When Meyer voiced her discomfort with the situation, she was
fired.
All of these examples deal with employees being fired for their deeply personal
lifestyle choices. While none of these corporations have policies that explicitly state
engaging in any of these activities will result in job termination, firing employees in this
way sets an unspoken rule to other employees that this behavior will not be tolerated
which is another form of instilling fear and controlling employees personal lives. Given
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that these lifestyle choices rarely have an impact on the functionality or success of the
business, it is fair to assume the issue lies in what those in power believe is a moral
issue. Taking their moral beliefs to such an extreme as threatening an employees’
livelihood, making them feel unsafe or uncomfortable in the workplace, and ultimately
terminating their employment crosses the threshold into moral hyperactivity.
Alternatively, some corporate managers institute practices that operate in the
grey area of what is appropriate morally motivated behavior to subject employees to.
Given the personal development of moral ideology and the arguable lack of control
enforced on employees in this area, these examples are on the verge of hyperactivity and
at risk of becoming hyperactive under the right abuse of power. The first questionable
example is religious inclusion in the workplace. The fast-fashion clothing company,
Forever 21, is run by the Chang family who are very vocal about being born-again
Christians.192 Their strong religious beliefs have spread through the daily operations of
the business resulting in Bible verses being printed on shopping bags and bibles being
kept throughout corporate headquarters. Fast food company, Carl’s Jr, openly identifies
as a catholic company, starting meetings with the US Pledge of Allegiance and a
prayer.193 Tyson Foods employs more than 120 chaplains who provide religious
guidance and “compassionate pastoral care” to employees while listing their core values
as “strive to honor God” and “be a faith-friendly company”.194
There has also been a rise in corporate managers implementing policies not
reimbursing or even not serving work-related meals if they include meat. This seems to
be centered on a relatively new trend resulting from discussions regarding the ethical
treatment of animals for consumption and the role meat-eating plays in climate change.
Recently, Igloo Regeneration, a UK-based property development firm, announced a new
company policy that stated they would only allow catering, corporate entertaining, and
staff food expenses to be reimbursed if the meals are vegetarian. When explaining the
policy change to BBC, John Long, Igloo Regeneration’s director, stated, “we spend a lot
of time thinking about the impact of our property development on the planet. We invest
a lot of time thinking about sustainability and we’ve been thinking about carbon for 20
years. About six months ago, we thought we ought to look at ourselves rather than just
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our projects.”195 Additionally, WeWork management, the popular workplace co-op,
announced a similar policy stating they would no longer serve meat at staff events and
staff could not expense meals that include poultry, pork, or red meat.196
While the motivation behind these policies may be admirable, they run the risk
of overstepping employee’s autonomy. It is one thing to limit these restrictions to the
business and business expenses, but the moment these companies begin to dictate that
what employees eat in their free time is the moment they become hyperactive. It is not
farfetched to imagine these policies evolving into policies that state they will not hire
employees who consume meat or require certain blood tests that examine your diet
during the screening process. As the anti-smoking examples have shown, the risk of
corporations implementing these hyperactive policies is not entirely out of the realm of
possibility.
As these examples have shown, pinpointing exactly when a corporation engages
in moral hyperactivity is a very complex and tedious problem. Because of the
psychological aspect of imposing one’s morality on another from a position of power, it
is difficult to determine exactly when the moral pressure becomes overwhelming and
compliance is forced. For the most part, these companies are not doing anything illegal
nor do they have policies that explicitly state employees who engage in specific
behavior they deem immoral will be terminated. Instead, it is ingrained in the practices
of those in power and protected by at-will employment laws that allow employees to be
fired without cause. As this chapter will show, the issue lies within a lack of protection
for employees and a desire to abuse the employer and employee relationship to further a
personal agenda in the corporation which is facilitated by current corporate governance
structures and a desire to maintain shareholder primacy.
Given that property rights do not justify shareholders, board members, or
managers extending their moral beliefs to their employees, the next step is to explore
other areas of law to determine exactly what perpetuates this behavior. With all the
ambiguity surrounding what constitutes morally hyperactive workplace dynamics, it
becomes difficult to determine where exactly the line should be drawn for what is and is
not acceptable. To better navigate the complexity of this, it is necessary to understand
how the law has traditionally responded to the interference of individuals’ personal
moral decisions. Illegality aside, the law tends to ere on the side of caution when
regulating the private lives of individuals. On a federal level, the Fourth Amendment of
the US Constitution ensures “the right of the people to be secure in their persons,
houses, papers, and effects, against unreasonable searches and seizures, shall not be
violated, and no warrants shall issue, but upon probable cause, supported by oath or
affirmation, and particularly describing the place to be searched, and the persons or
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things to be seized.”197 This particular amendment has been seen as the original framers’
desire to protect citizens’ spiritual and intellectual integrity. Additionally, the First
Amendment protects an individual’s right to freedom of expression, speech, assembly,
and religion. These protections give individuals further freedom to formulate and
exercise their own values and beliefs.
Many of the laws surrounding the protection of individuals’ personal lives has
been developed through judicial interpretation and the evolution of common law.
Griswold v Connecticut198 is often cited as the foundational case for the promotion of
the right to privacy and the right of individuals to make their own personal decisions. In
the 1960s, a Connecticut “Comstock law” prohibited any person from using “any drug,
medicinal article or instrument for the purpose of preventing contraception.”199 In a 7-2
majority, the Supreme Court found the law unconstitutional and in violation of the “right
to marital privacy”, ultimately establishing the right of individuals to maintain privacy in
intimate practices. When commenting on the issue, Justice William O. Douglas stated,
“Would we allow the police to search the sacred precincts of marital bedrooms for
telltale signs of the use of contraceptives? The very idea is repulsive to the notions of
privacy surrounding the marriage relationship.”200 The tone in this case truly emphasizes
the reluctance of the courts to interfere in the private lives of individuals, irrelevant of
the moral ramifications of their decisions.
In the 1970s, Roe v Wade201 continued the tone of protecting individuals’ private
lives when the Supreme Court ruled the Constitution protects a woman’s freedom to
choose to have an abortion without excessive government restriction, citing Griswold in
the ruling. The courts did place restrictions on this right to choose by stating it must be
balanced against the state’s interest in protecting the woman’s health and prenatal life.
Initially, these restrictions were based on the progression of pregnancy trimesters, but
Planned Parenthood v Casey202 resulted in an abandonment of the trimester approach
for a standard based on the fetus’s ability to survive outside of the uterus. Several
decades later, in the early 2000s, Lawrence v Texas203 emphasized prioritizing the
protection of individuals’ private lives over the moral judgment of others. In a 6-3
majority, the Supreme Court ruled the laws prohibiting private homosexual activity
between consenting adults were unconstitutional. In his majority opinion, Justice
Kennedy stated, “The petitioners are entitled to respect for their private lives. The State
cannot demean their existence or control their destiny by making their private sexual
conduct a crime...Condemnation of [homosexual practices] is firmly rooted in Judeo-
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Christian moral and ethical standards.”204 It becomes clear in the case law that the courts
actively sought to protect individuals’ private lives and their moral decision-making
from the moral judgment of lawmakers.
While there is a clear tone of reluctance to infringe on the personal life of an
individual, the glaring issue with the evolution of case law seeking to protect private
lives and the freedom for individuals to determine their own moral practices only
protects these individuals from an overreach of the state or federal government. The
protections listed in the US Constitution and those granted in case law do not apply to
interactions between a private entity, such as a corporation, and their employees even
though one of the motivating factors for providing individuals with these protections
was to prevent abuses of power. No matter how vocal the courts are about protecting the
private lives of individuals, there seems to be a disconnect in both the legislatures and
the courts when it comes to applying similar protections towards employees from their
employers. Prior to the Griswold movement, the tone of the courts began to
acknowledge the power discrepancy between employers and employees and identify the
risk of exploitation. In West Coast Hotel Co. v Parrish, the court stated, “The
exploitation of a class of workers who are in an unequal position with respect to
bargaining power and are thus relatively defenseless against the denial of a living wage
is not only detrimental to their health and wellbeing but casts a direct burden for their
support upon the community.” 205 It was made clear in this case that corporate managers
were seen as being too powerful to be left to their own devices.
While the risks of corporate power were identified and laws were written to
counteract these risks, employees slowly became the neglected class. The
acknowledgment of this power imbalance was beneficial overall, and a rush of
legislation was drafted to protect against the abuse of this power, but the new legislation
was primarily directed towards financial risks, such as the need for employers to pay a
livable wage to avoid another Great Depression. This led to the creation of some
substantial legislation, including the Great Securities Acts of 1933 and 1934 (which
required the disclosure and regulation of fraud in the stock market), the National Labor
Relations Act of 1935 (which established the right to collective bargaining), and the Fair
Labor Standards Act of 1938 (which created a federal minimum wage). All of these new
laws surrounding the regulation of corporations were vital and addressed substantial
issues in the way corporations interact with society but did little to protect employees’
other rights and freedoms. Employers still maintained a relatively wide umbrella of
control over employees’ individual actions.
In “The Modern Corporation and Public Property”, previously mentioned in
Chapter Three, Berle and Means reevaluated the ownership structure in corporations.206
Berle and Means explained how industrial power was primarily held by the top 200
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largest companies. While shareholders maintained ownership of shares, legally making
them the owners of the companies, they had no real control over corporate decisions.
Instead, control rested in the executive and managerial positions within the corporation
itself. In their debate discussed in Chapter Two, Berle and Dodds expressed concern
with this structure, especially with regards to a lack of accountability for managers and
the allotment of too much power to managers over their employees. This becomes
especially problematic when understanding just how much power these managers are
granted in these positions. With their research, Berle and Means were able to show that
less than 1800 individuals controlled approximately 200 corporations, giving them
control over one-third of US wealth.207 Since the 1930s, this concentration of corporate
control has only increased over time. In 1983, 90% of American media was owned by
50 companies. Less than 30 years later, in 2011, only six companies had control over
90% of the media, allowing 232 media executives to control the flow of information for
277 million Americans.208 More alarming, out of millions of companies in the world,
147 of those control 40% of the world’s wealth and only 737 control 80% of the world’s
wealth.209 Additionally, ten companies control almost every large food and beverage
brand in the world: Nestle, PepsiCo, Coca-Cola, Unilever, Danone, General Mills,
Kellogg’s, Mars, Associated British Foods, and Mondelez.
This concentration of power within corporations allows a small group of
managerial elites to exercise control over the majority of wealth and therefore the
majority of lives in the world. Most concerning, this is an unprecedented level of control
that supersedes most democratic governments’ control over their own citizens, given
that citizens have laws protecting their personal rights and freedoms from government
abuse of power, something that is notably absent in laws surrounding corporate control
over their employees. Berle and Means theorize this concentration of power changes the
traditional economic theory that the “invisible hand” of the market would maximize
both private return and public benefit. Instead, corporate managers would seek to
maximize their personal benefit, and shareholders by default, but the public benefit
would be tenuous or haphazard.210 These points were brought up in Chapter Two when
discussing the criticisms Dodd’s made towards Berle and Means’ suggestions to
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restructuring corporations. In order to truly limit managers’ ability to engage in morally
hyperactive behavior, corporate governance needs to be amended to require managers to
consider their social responsibilities to employees instead of prioritizing profit
maximization.
The issue with the structure Berle and Means identified is that corporate
managers should not be allowed to implement policies based on their own personal
moral beliefs as their loyalty should lie, first, in protecting the business, including its
social responsibilities, and, second, in successfully maximizing the shareholder’s value.
Even if benefits could be found in morally motivated policy-making in corporations, it is
impossible to guarantee the motivation behind these policies was pure. There will
always be a heightened risk of a manager abusing this power to suit their own selfinterest. As Kent Greenfield explained, “Humans have consciences; corporations do not.
Left to their own devices, corporations will behave as though profit is the only thing that
matters. The best way to constrain corporations is to require them to sign onto a more
robust social contract and govern themselves more pluralistically – mechanisms
designed to mimic the traits of human personhood within the corporate form.”211
Without this social contract, the motivations behind corporations’ moral activities will
always be prone to corruption.
Given this perspective on the structure and power of corporations, it is
undeniable that the regulations that were established in the 1930s helped to better
regulate corporations and maximize the public benefit, but did little to protect the most
vulnerable individuals to corporate control – their own employees. There seems to be a
general attitude that since employees receive a benefit from being employed by the
company in the form of wages and other financial benefits, they are not deserving of the
same level of protection that consumers receive. While anti-discrimination laws help
protect specifically designated classes theoretically preventing corporations from
discriminating against employees based on race, color, national origin, religion, sex, age,
or disability, these laws do not prevent those in power from imposing their own moral
beliefs on their employees.212 Even though Supreme Court rulings, such as the Bostock
case, have sought to expand protected classes, the resources available to employees to
pursue a successful claim against a multi-million to -billion dollar corporation are
limited. The US Equal Employment Opportunity Commission (EEOC) is the most costeffective means for an employee to pursue a workplace discrimination claim. Due to
limited finances, the EEOC automatically placed approximately 30% of claims to the
slow-moving, low priority track, making any sort of investigation or mediation highly
unlikely.213 Between 2010 and 2017, the EEOC secured compensation or remediation
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for only 18% of all claims.214 Only 2% of all EEOC claims determined discrimination
actually occurred and less than half of those claims received any form of compensation
or remediation, allowing the corporations to get away with discrimination with little to
no consequences.215 Without government aid in fighting workplace discrimination,
employees must either retain a lawyer at their own expense or pursue legal aid. This is a
long, expensive, stressful process. The burden is on the employee to prove they were
discriminated against while the corporation will make every attempt to discredit the
employee. Additionally, at-will employment laws undermine most of the protections
provided by anti-discrimination legislation. At-will employment allows employers to
fire employees at any time for any reason without cause. The employer is not required to
provide the employee with an explanation as to why they are being fired, making a
successful discrimination claim very unlikely unless the employee has been keeping an
active record of consistent discrimination during their employment. Finally, if a
discrimination claim makes it as far as filing a suit, the corporation will likely pursue
settlement options, resulting in the employee receiving compensation in exchange for
silence and the corporation avoiding any reputational damage or being forced to make
long-term changes.
With the complexity of corporate structuring, the concentration of power and
influence with a select few individuals within that structure, and the vulnerability of
employees to unchecked abuses of power, it becomes difficult to pinpoint exactly where
the line should be drawn regarding shareholders and managers using corporations as
vessels for moral control. Protecting an individual’s freedom to choose their personal
moral ideology and lifestyle choices was a right the government deemed so important
that individuals were deserving of protection from the government itself, effectively
limiting their control over their own citizens.
Ultimately, it becomes clear the solution must fall somewhere in between these
two extremes. Understandably, there is a need for balance. To successfully operate,
corporations must exercise a certain level of control over their employees. Thus, the goal
when determining where to draw the line should be to identify how much control
corporations effectively need. Additionally, there should be an examination of policies
that undermine the individual voices of employees, specifically looking for policies or
behaviors that coerce the political support or affiliations of their employees. Initially,
when attempting to identify where limitations should be placed, it would be worthwhile
to explore limiting morally motivated policies and behavior to the products and services
the corporation provides. Given that these products and services are at the foundation of
the purpose of the corporation and apply directly to their financial success, it is
reasonable that those in positions of power should be able to dictate what decisions they
are morally comfortable with. For example, under this criteria, it would be acceptable
for corporations to cut ties with factories that violate human rights, increase employee
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pay or implement caps to managerial salaries, prioritize sourcing materials ethically, or
even place bible verses on company products.
While this may seem like a simple, straightforward solution to this problem, it
fails to address policies that do not actively seek to control employees’ personal
decisions, but instead attempt to influence their personal choices. Should it be
acceptable for corporations to identify as a “Christian” company or keep bibles in the
office? These actions do not apply directly to the products and services the business
provides, but at the same time it does not seek to police their employees’ behaviors.
Instead, it runs the risk of creating an atmosphere of judgment or pressure similar to the
environment Lululemon promotes for employees. Alternatively, it could be seen as an
attempt to express a certain type of image important to the board or determine the type
of role the corporation would like to play in society. Philanthropic groups and nonprofits
project a similar goal-oriented approach, but these are entities that solely exist for a
specific charitable purpose. Because of the financial aspects that accompany a
corporation, is it really possible to decipher what rules or actions are intended to support
their image and what actions support their bottom lines? Additionally, should
corporations be allowed to make morally motivated business decisions that hurt
company profits potentially hurting employee pay or resulting in employees losing their
job? For example, Elon Musk frequently makes inflammatory statements based on his
own personal views or moral vendettas on Twitter, causing the Tesla stock price to
fluctuate.216 These actions impact the financial success of the company. Ultimately,
Musk, acting as an individual, impacted the livelihood of thousands of employees. This
situation becomes even more dangerous if part of their employment package is a
percentage ownership within the company.
4.5 Who is At Risk?
When beginning discussions on how best to address moral hyperactivity in the
workplace it is important to identify which types of corporate settings and employees are
most at risk. A common misconception is the risk of moral hyperactivity would be
limited to small businesses and closely held corporations. As was discussed in Chapter
Three, the majority opinion in Burwell v Hobby Lobby217 believed the ruling would only
apply to closely held corporations because publicly traded corporations, specifically
those with a large number of shareholders, lacked the ability to reach a majority
consensus necessary to institute such controversial policies. At the surface, the logic
behind this argument seems reasonable, especially given that a large number of diluted
shareholders does seem to yield a lower-risk of moral hyperactivity. But this reasoning
is once again based on an oversimplification of corporate power structuring and fails to
take into account the amount of power and influence a majority shareholder has in how a
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corporation is run. The justices’ reasoning in their majority opinion portrays
shareholders as having an equal vote or that a corporation with numerous shareholders
means the shares themselves are evenly disbursed or sufficiently diluted when actually
many publicly traded companies mirror closely held corporations.
Now, the real power in corporate decision-making comes from managerial
positions, which are often filled by majority shareholders. It is easy to find a multitude
of corporate examples where the majority shareholders are the founder, or descendant of
the founder, of the corporate entity and have close personal ties to how the business is
run, not to mention great influence over decision-making as the “face” of the company.
For example, Facebook’s majority shareholder and CEO is founder Mark Zuckerberg.
As CEO, he has effective control over approximately 39,651 employees.218 When
discussing the influence Zuckerberg had over Facebook in an interview, an employee
explained, “Companies are built in the image of their founders. For a while Facebook
felt like a nineteen-year-old’s dorm room, but ultimately it’s a try-it-and-iterate place,
which is how Mark exists as a human. He is a learn-by-doing person, and that is the
DNA of the company.”219 This truly captures how deeply rooted the identity of these
CEOs and founders are within the company and how it can impact the overall tone and
image. They are at the very foundation of the corporate structure. With that type of
intermingling between founder and corporation, it is impossible to imagine their
personal ideologies not bleeding through. What makes Facebook an interesting example
is Zuckerberg has often been criticized for not having much of a personal identity
outside of Facebook. After closely following Zuckerberg for his book, Steven Levy
explains, “The decisions [Zuckerberg] has made over the course of the past fifteen years
have reflected a secondary set of goals – growth, competitive supremacy, and seeking
massive profits.”220 If anyone could point to a problem within Facebook, it would not
necessarily be the personal treatment of employees or a strong influence of moral
ideology, but instead it would be, “the disregard for privacy, the data bartering with
developers, the reckless international expansion”221 All of these issues are specifically
focused on the capabilities of the company and directly pertain to the services Facebook
provides. While there could be a moral question regarding privacy, it is specifically
linked to the business itself and does not seek to control the behavior of its employees.
The overall tone of the business seems to be the employees’ personal lives and moral
decisions do not matter as long as the goals of the company are achieved, which directly
mirrors Zuckerberg himself.
Another company that directly mirrors its founder, majority shareholder, and
CEO is Tesla. As CEO, Elon Musk exercises control over 48,016 employees, and as a
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majority shareholder, Musk holds 22% of shares, giving him substantial influence over
voting and the makeup of the board.222 A recently leaked Tesla Employee Handbook
provides an interesting perspective on the tone, power dynamic, and overall treatment of
their employees. Tesla’s Handbook does not read as traditional employee handbooks.
Instead, it takes a more casual, yet authoritative, tone that makes it clear employees are
expected to conform to Tesla’s corporate culture or leave. Two key excerpts read: 1) “If
you do something stupid…you may be asked to leave. We can’t afford to waste our time
with stupid stuff when we have so many important things to get done.” And 2) “If this
isn’t you, you’ll be more successful somewhere else. We don’t mean to sound harsh; it’s
just the truth.”223 Notably, the handbook leaves out the typical subjects found within an
employee handbook (ie, break schedules, time off, leave policies, etc), making this
handbook more a document about what the company expects from their employees,
instead of the informative piece employee handbooks are intended to be. Through this
handbook, Musk is informing employees they will be required to align with Tesla’s
values in their entirety rather than creating a fair, enjoyable experience at work. Put
simply, the priority at Tesla is conform or leave.
The overall tone of the handbook is employees are expected to give their all for
the company, while the same level of accountability or support does not seem to be
returned. Employees are explicitly told not to come into work if they are sick, but then
recommended to use their Paid Time Off for this situation, alluding to a lack of sick
days for their employees. A salesperson who left Tesla stated, “The worst part was
having a constant sense that your company does not care about you at all, that you
simply do no matter.”224 Another employee stated, “The worst part is the toxicity that
Elon creates – unrealistic stretch targets without a realistic plan in order to achieve them.
It’s a culture in which, if you don’t have a solution to a problem and you don’t have that
problem resolved within a few days or a week or two, you’re gone. So it’s better to keep
your mouth shut.”225 When examining the employee handbook, Dr. Tom Calvard stated,
“On the one hand, the tone and content of the handbook are relatively open and direct,
ambitious and no-nonsense. On the other hand, the tone and content also risks coming
off as overly-aggressive, uncompromising, and grandiose…The main red flag or
concern raised for me is the unwritten ‘psychological contract’ of promises and
exchanges implied by Tesla’s handbook. It is asking employees to give their everything
for the success of the company, but not offering much concrete in return besides
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working for a company with a high-profile reputation.”226 These comments mirror the
flippant manner in which Elon Musk interacts with the rest of the world. As was
previously mentioned, Musk has had several negative interactions with the SEC and
with his board members for overpromising and underdelivering the creation of Tesla
models. Additionally, Musk is famous for his lack of a filter on Twitter, often picking
fights with organizations and individuals, including the SEC. There seems to be a lack
of care for the health of the company, instead prioritizing his own genius and ego.
The impact Jeff Bezos has had on Amazon has created an interesting occurrence
in employee treatment in a corporate setting which highlights the root of which
employees tend to be more susceptible to hyperactive treatment. As Amazon’s founder,
majority shareholder, and CEO, Bezos oversees 798,000 employees, all of which are
bound by a strict company policy that prohibits employees from speaking publicly about
Amazon’s business without prior approval from executives.227 Recently, over 350
employees faced retaliation for speaking out against Amazon’s impact on the
environment and continued support of oil and gas companies.228 Within Amazon,
employees arguably have more access to executives than traditional companies, which
includes the ability to submit questions to executives during all-hands meetings, join
internal interest groups, and have lunch sessions with leaders. Additionally, Amazon has
14 leadership principles at its core, which include “Have a Backbone; Disagree and
Commit” which encourages workers to stand by their convictions “even when doing so
is uncomfortable or exhausting.”229 With these “perks” comes the obligation for
employees to keep all concerns within the company.
Unhappy with the lack of progress made by internal environmental interest
groups within Amazon, hundreds of employees saw no other course of action than to
violate company policy and speak up. What is notable about the employees disregarding
the company policy to speak out regarding climate change is that these employees are
considered highly skilled employees. Margaret O’Mara, author of “The Code: Silicon
Valley and the Remaking of America”, explained, “Collective action is rare among
white-collar workers, and even rarer among the coders, testers, and engineers who work
for tech giants…This is not something we’ve seen before…These high-skilled workers
are among these tech companies’ most valuable assets.”230 This action within the
company reveals two things. First, it shows that corporations are less likely to risk
imposing morally hyperactive policies on highly skilled employees as this would risk
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hurting the company financially. Highly skilled employees have a marketable skill set
that makes it much easier for them to leave an unhappy job and secure a financially
equal position in another company. Additionally, highly skilled employees are
considered costly to replace and in high demand, making even a small portion of
employees an expensive retaliation. Second, highly skilled workers are not as compliant
as low-skilled workers and will stand up for their own moral ideology when challenged
by the corporation. This confidence could stem from their higher bargaining power and
better understanding of how the inner workings of a corporation function. In response to
threats of termination, Amazon employees made plans to fight the policies in a large
enough group that Amazon could not realistically retaliate against. As one employee
email stated, “The idea is to intentionally break the communications policy so
prolifically that it is unenforceable.”231 The power highly skilled employees have against
questionable policies is most notable when compared to the lack of progress Amazon
warehouse workers have had when pushing back against workplace conditions, low pay,
extreme hours, and lack of benefits. Low-skilled employees tend to have less marketable
skills, live paycheck to paycheck, and are often more dependent on the benefits provided
by their job, making them less likely to leave or question certain work policies. Even
after hosting protests and involving the media, warehouse workers have made little
progress in securing changes.
The examples of Facebook, Tesla, and Amazon highlight the power corporate
managers have over their employees and how easy it is to abuse that power. While the
higher the skill level of the employee, the greater the bargaining power that employee
possesses, the lower the skill level and the greater the dependency on their job, the more
likely the employee is to be subjected to abuses of power. This is an issue not only for
employees, but also for the longevity of the company. Given the generational shifts in
corporate governance leading to diversity and social responsibility being a higher
priority, boards need to be more cognitive about the impacts managerial abuse has on
the corporations’ reputation and more active in seeking to monitor and prevent such
behavior. With the growing rise in social media, employees are being provided with
platforms to speak out against managerial abuse and call out bad corporate behavior.
This was seen through the #MeToo movement and more recently with BLM which
brought to light a corporate culture wrought with managerial abuse.
At the start of the BLM movement, employees reported Anthropologie stores
internationally (and subsidiaries Free People and Urban Outfitters) were utilizing code
words to identify black customers as a higher risk for theft.232 Vogue and Reformation
were called out for hiring, firing, and promotion practices that clearly favored white
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employees over black employees.233 CEO and business advisor Halla Tomasdottir
implores boards to be checked in with their employees instead of relying on the
information provided by corporate managers. She explains, “Even if you think you’re
doing right by your people, expectations are changing so fast that it is hard to keep up
with. None of us would’ve imagined the #MeToo revolution, and the hundreds of
executives who have lost jobs or whose integrity has been questioned on the back of
that. A backward-facing board isn’t going to understand the best way to address such
challenges nor are they likely to make space for it if such issues are of little relevance of
the board directors themselves.”234 Employees subjected to managerial abuse, especially
in the form of moral hyperactivity, are no longer having their claims of discrimination
buried in the legal system or bullied into silence through settlements and NDAs. Social
media has provided them with a platform to speak out and generational dynamics are
amplifying these issues.
Another common trend of moral hyperactivity in corporations is that health and
wellness initiatives seem to be an outlier to the typical factors that combat moral
hyperactivity. There seems to be less pushback from employees regarding these policies
and may shed some light on what policies should be deemed acceptable even if they
have no relevance to the products and services the corporation provides. Even in
corporations that lack a “tyrant” form of leadership, health and wellness programs are
deemed important enough to garner the necessary agreement from leaders to be
implemented. This is likely due to the amount of savings and returns offered to
companies for implementing these types of wellness programs. Popular grocery chain
“H-E-B’s internal analyses show that annual health care claims are about $1,500 higher
among nonparticipants in its workplace wellness program than among participants with
a high-risk health status. The company estimates that moving 10% of its employees
from high- and medium-risk to low-risk status yields an ROI of 6 to 1.”235 Programs like
these could provide access to health services that normally would not be readily
available to employees, either due to work constraints or a lack of resources. This could
include access to gym facilities, cancer screenings, and mental health checks.
There is no doubt that wellness programs physically improve employees’ lives.
Doctors Richard Milani and Carl Lavie conducted a study on workplace wellness. They
took a sample of 185 employees and spouses and provided them with cardiac
rehabilitation and exercise training from a team of experts. At the end of the six-month
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program, 57% of the originally classified high risk individuals were decreased to lowrisk and medical claim costs decreased by $1,421 per participant. The control group
showed no improvements.236 Additionally, MD Anderson Cancer Center found that six
years after creating a workers’ compensation and injury care unit lost workdays
decreased by 80% and modified duty days by 64%. The cost savings totaled $1.5 million
and insurance premiums decreased 50%.237
That being said, the higher return on these wellness policies makes it difficult to
determine the motivation behind policies. Given this murkiness, employee response has
to be considered the most telling factor towards these wellness programs. As one may
assume, there has been some pushback or annoyance from employees because their
employers are getting involved in their personal lives, but overall the response has been
positive. In fact, wellness programs have actually been credited with improving
workplace morale. Companies with wellness programs have significantly lower turnover
rates. One study explained, “Most analyses of workplace wellness programs focus on
hard-dollar returns: money invested versus money saved. Often overlooked is the
potential to strengthen an organization’s culture and to build employee pride, trust, and
commitment. The inherent nature of workplace wellness—a partnership between
employee and employer—requires trust. Because personal health is such an intimate
issue, investment in wellness can, when executed appropriately, create deep bonds.”238
The most important attribute of these policies is the lack of a stringent control
component for the most part and those activities that do require participation are
typically considered enjoyable and seen as a break from work.
How employees respond to wellness programs seems to depend entirely on how
they are implemented. Healthwise CEO Don Kemper personally committed to the
wellness program, developed activities that encouraged cross-team connections and
collaboration, hosted an annual wellness day, held monthly staff meetings that included
a wellness team report, and every other Wednesday created a gathering that allowed
employees to connect with one another over a healthy snack.239 Employees were
ultimately satisfied with this program and noted a more enjoyable and positive
atmosphere. Johnson & Johnson is considered one of the “healthiest” companies in the
US with a wellness program that has saved the company over $250 million on
healthcare costs. What is interesting about Johnson & Johnson is their focus on what
they as a company can provide their employees as opposed to focusing on what they can
motivate their employees to do.240 One key feature of their wellness program is that any

236

Ibid
Ibid
238
Ibid
239
Ibid
240
Rachel M. Henke, Ron Z. Goetzel, Janice McHugh, and Fik Isaac, 'Recent Experience in Health
Promotion at Johnson & Johnson: Lower Health Spending, Strong Return on Investment' [2011] 30(3)
Health Aff (Millwood)
237

67

employee with HIV/Aids will have access to antiretroviral treatment, something not
commonly available through other employers.
Alternatively, when initially implementing its wellness program, Nelnet required
health screenings with little to no notice to educate workers on their health risks.241
Understandably, employees pushed back citing discomfort in discussing their personal
matters with their employers. Slightly more questionable, Apple CEO Tim Cook
installed adjustable standing desks at the new Apple HQ, claiming doctors have
described sitting as the new cancer. In a statement, Cook explained, “We have given all
of our employees, 100%, standing desks. If you can stand for a while, then sit, and so on
and so forth, it’s much better for your lifestyle."242 In general, the atmosphere at Apple
has been described as being very fit and active, with employees often cycling on lunch
breaks and participating in triathlons and marathons in their free time. After Apple
announced the installation of the standing desks, Google, Microsoft, Facebook,
Goldman Sachs, Oracle, HP, Shell, Exxon, Mastercard, and Cushman & Wakefield
followed suit.243 While these standing desks can be a great attributing factor to a
wellness program, describing sitting as the new cancer and creating an atmosphere of
extreme activity runs the risk of being overbearing to employees’ lives. Chevron pitches
their wellness program as being a necessity as 60-70% of their jobs are considered
safety sensitive.244 Because of this, Chevron has implemented a comprehensive
cardiovascular health component, 10K-a-day walking activities, fitness centers, a
repetitive-stress-injury prevention program, and work/life services. While not crossing
the line into hyperactivity yet, attitudes such as these bear a striking, albeit toned down,
resemblance to the attitudes of Lululemon. To an extent, certain jobs do require a higher
level of physical capabilities, but the primary way employees go about achieving the
necessary fitness requirements is ultimately up to them. There is a fine line between
motivating employees to be healthy and bullying them into extreme behavior and all
wellness programs should ere on the side of caution with regard to this. Alternatively,
given the positive response employees have had to corporate wellness programs, it could
be more beneficial to heed the advice of Waldron when addressing this form of moral
questionability.245 Instead of advocating for these programs to be shut down because
they infringe on an aspect of employees’ personal lives, it could be beneficial to identify
the dangers these programs could lead to in the wrong hands and work with corporations
to better ensure employees are protected while still maintaining the wellness programs.
Given the cumbersome, subjective nature of how moral hyperactivity presents itself in
corporations, it is important to be selective in which battles to take on. Restricting
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employees access to healthcare and dictating their personal lifestyle choices is far more
damaging than providing employees with access to a healthier lifestyle, especially if that
access is of a voluntary nature. At the beginning of this journey of learning how to
identify and address instances of moral hyperactivity in corporations, it is best to tolerate
programs that cause no direct harm to employees and have primarily received positive
feedback.
4.6 Conclusion:
Under current standards, employees risk losing their ability to make personal
lifestyle choices and the freedom to determine their own moral ideology. The overreach
of corporations controls and influences employee behaviors and actions, leaving
employees to constantly live under the watchful eye of their employers. While it has
been acknowledged that employers must exercise a certain degree of control over their
employees, to effectively move forward, there needs to be a discussion regarding what
should be considered acceptable forms of corporate control. Additionally, there needs to
be a consideration for how best to protect employees from corporate hyperactivity and
the implementation of a system of accountability to better regulate how corporations
treat their employees. In order to help facilitate this conversation, these key points will
be discussed in the next chapter.
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Chapter Five: Moving Forward & Recommendations for Change
5.1: Employment Law is Not the Most Effective Solution
While the previous chapters have been designed to present the problem within
corporations, specifically regarding corporate managers, it does not provide any viable
solutions or potential steps forward to address the issue. This chapter will seek to
provide readers with a foundation for potential solutions and an analysis of how other
countries have sought to address this issue. This is intended to start discussions within
the corporate, academic, legal, and legislative communities in order to develop more
comprehensive plans moving forward as these are highly complex issues that will need
to be finely tuned in order to effectively address the problem. These solutions range
from in-house adjustments regarding corporate governance to large legislative
overhauls. Considering the current approach to corporations in the US some of these
changes may appear lofty or unrealistic. The goal is to create small adjustments that
ultimately lead to large changes in how corporate managers interact with their
employees. Effectively addressing moral hyperactivity will require a multifaceted
approach over an extended period of time.
Corporate personhood creates a system of accountability for corporations and
holds them liable for their wrongdoing. However, granting corporations the same rights
as individuals has created some unchecked issues that give greater legal freedom for
corporations to engage in morally hyperactive behavior when it comes to the imposition
of their morals on their employees. The academic and legal community has already been
discussing moving away from shareholder primacy in order to give all stakeholders,
especially employees, a stronger voice.246 Working solutions in these discussions must
include protections against the risk of managerial abuse leading to moral hyperactivity
as protecting employees is far more than just ensuring they receive better financial
benefits. These solutions could include a better enforcement mechanism and more
stringent interpretation of existing laws, the inclusion of employees in corporate
governance, and better oversight regarding corporate participation in society.
Employment law is not the most effective area to implement solutions as it is a
reactionary area of law that relies on the victim to speak up against the abuser. Relying
on employees to levy claims against their employer creates a David and Goliath scenario
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that leaves the employee at a significant disadvantage. As was discussed in Chapter
Four, the majority of discrimination claims are either thrown out or place on the low
priority list of the EEOC.247 Even if an employee’s claim is substantiated, there is no
guarantee they will receive any sort of remediation or changes will occur within
corporate management. This individualistic nature of employment law is not enough to
effectively address the concentrated power of corporate management. Additionally,
relying on employees to challenge abusive corporate practices still results in harm to the
employee. As was discussed in chapter two, whistleblower protections seek to prevent
employees from being subjected to retaliation from corporate management for reporting
unethical or illegal behavior. While these protections prevent the employee from being
fired or overtly retaliated against, they fail to protect against all of the tactics corporate
managers employ to dissuade reporting. Sherron Watkins, Enron whistleblower,
described her experience in an interview, “I went through what typical whistleblowers
go through, the isolation, the removal of your job responsibilities, the pariah treatment
where friends just don’t want to be in the same room with you. There’s subtle ways to
denigrate people, and then there’s very direct ways to denigrate people…I naively
thought facts were going to rule out.”248 One study found, “In 45% of the cases with
named employees, the individual alleges that they were fired, quit under duress, or had
significantly altered responsibilities as a result of bringing the fraud to light.”249 Even
with protections in place to prevent retaliation, corporate managers have successfully
found ways around these protections in order to intimidate employees from speaking out
against wrongdoing.
Additionally, in spite of whistleblowing indicating the employee has a strong
moral compass and a desire to act in the interest of the corporation, whistleblowers are
often labeled troublemakers and unlikely to retain a job in their industry. Both Sherron
Watkins, Enron whistleblower, and Cynthia Cooper, WorldCom whistleblower, were
unable to secure jobs in their industries due to their past. One study on whistleblower
retaliation explains, “This type of retaliation is likely to cause a break in work history on
a resume, a decline in earnings, stigma that is difficult to shake, and the need to justify
prior terminations or departures to prospective employers, often making employers
reluctant to hire someone that they worry would create problems in the future.”250 Even
if an employee was able to successfully pursue a claim against a corporation for
discrimination or corporate wrongdoing, they would still be at risk of retaliation through
similar manipulation tactics seen in whistleblowing cases. The risk of reputational harm,
career-ending scrutiny, and isolation in their chosen industry leaves employees deterred
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from speaking out against managerial abuse. Add into this the high likelihood that the
case would be dismissed based on EEOC statistics, there is no real incentive for
employees to speak up. Given that the source of this harm rests in corporate managers
employing abusive tactics, the most effective solution would be to address the issue
straight at the source by implementing changes to corporate governance instead of
placing the burden on employees.
5.2: Do Away with At-Will Employment:
One area of employment law that could be amended to better protect employees
from managerial abuse and retaliation would be to abolish at-will employment laws. To
be clear, this would not solve moral hyperactivity alone, nor is it an essential first step to
addressing moral hyperactivity in corporations. Instead, it will strengthen existing laws
regarding discrimination by providing a paper trail leading up to the dismissal of the
employee. Ensuring discrimination laws protect employees in the manner in which they
were intended would require an examination of the entire reporting process starting with
workplace reporting policies, dismissal procedures, and EEOC investigation protocol.
As was explained in the previous chapter, at-will employment allows employers to
dismiss their employees for any reason without cause. This effectively bars employees
from speaking up against morally hyperactive policies, even in instances of
discrimination, for fear of being fired. Such laws weaken federal anti-discrimination
protections as it leaves employees without the necessary evidence for a discrimination
claim and absolves corporate managers from keeping a record of their interactions with
employees that led to the dismissal. Anti-discrimination laws are one of the few
protections employees have against hyperactive moral behavior from corporate
managers. Proponents for at-will employment justify this policy by explaining that “job
creation has been much better in economies that make it easier for employers to dismiss
employees.”251 To their credit, economically speaking, this fact is not necessarily wrong,
but it is also selecting tidbits of truth from a much larger economic picture.
The economy will slow when any protective threshold is set too high. This
includes employers’ ability to dismiss employees, environmental protection standards,
borrowing and lending criteria, and providing a guarantee on any investment. But the
extreme alternatives are also economically ineffective. It would be counterintuitive to
allow corporations to completely disregard environmental regulations, banks to lend
money to anyone without an established criterion, or investors to never receive any form
of guarantee irrelevant of the risk. Similarly, it’s counterproductive to not offer
employees any form of job security, leaving them in constant fear of losing their job.
By abolishing at-will employment and requiring corporate managers to keep a
record of employee actions leading up to the dismissal, employees will be able to speak
up against discriminatory and morally hyperactive policies, holding corporations to a
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higher standard and vetting out unacceptable or morally questionable practices.
Additionally, “employees will be less likely to invest their labor in a legal regime in
which their investment gives them no say in corporate governance and redress other than
exit, leaving them vulnerable to the exploitation or expropriation of firm-specific
skills.”252 One solution to employers using corporations as a means to further their moral
practices is to consider adapting the protections government employees receive to fit
private sector employment. Under a government employer, employees are entitled to
protections granted by the equal protections and due process clauses of the US
constitution. This restricts the government employer from attempting to control
employees’ political affiliation, freedom of speech, freedom of expression, and lifestyle
choices. Due to these extended protections towards government employees, lifestyle
discrimination in government jobs is rare.
5.3: Shareholder Primacy and Managerial Tyranny:
In order to effectively address moral hyperactivity from corporate managers, it is
necessary to address a two-part problem: 1. Shareholder primacy and 2. Manager
abusing their power for personal gain. First, shareholder primacy restricts managers
from prioritizing employees’ needs and implies they must carry out shareholders’
desires for fear of retribution. The economic inequality surrounding shareholder primacy
identifies an environment that breeds social inequality and mistreatment of employees.
In the United States, less than half of all Americans own stock253 and the richest 10% of
Americans own 80-90% of all stock.254 As these statistics show, shareholder primacy
only reflects approximately 10% of the population impacted by corporate decisionmaking. Instead of accounting for all parties that play a role in the success of the
corporations, it grants protections to an elite subset that is already insulated from the
risks that arise in a corporation. Many discussions surrounding these facts focus on the
lessening of the middle class, an increase in the gap between upper- and lower-income
groups, and a lack of increases in pay for the lowest income groups while the cost of
living in the US continues to rise. In addition to economic concerns, all of these factors
continue to increase the power disparity between employees and their employers. This
extreme financial disparity creates a group of employees wholly dependent upon their
jobs, especially when taking into consideration the large percentage of people living
paycheck to paycheck and relying on employment for healthcare. This dependency on
their job increases what types of treatment employees are willing to accept from their
employer, including extensive control over their personal lives and dictating their moral
decision-making. This reliance is further supported by the Amazon example discussed
earlier. The highly skilled workers were less dependent on their jobs and maintained
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higher bargaining power with their employer due to higher pay, greater difficulty
replacing insubordinate employees, and general ease of finding a new job. Given this,
they were able to push back against their employer’s questionable moral decisionmaking despite being blatantly told they would lose their jobs. Low-skilled workers in a
similar scenario in Amazon warehouses have received very little results even after using
strike action. Just recently, Amazon employees went on strike due to low pay and unsafe
working conditions during the Covid-19 pandemic. While minimal improvements were
made to protect the workers, the employee who organized the strike was fired by
Amazon, making it clear to workers such acts of defiance would not be tolerated and
deterring employees from speaking up about workplace wrongdoing in the future.
Some opponents to ending shareholder primacy suggest employees are protected
well enough through organizations, such as unions, rendering extra protections through
stakeholder primacy unnecessary. Suggesting workers rely on collective bargaining as a
means of protection from employers is unrealistic considering unions represent less than
7 percent of the private workforce in the US.255 As was mentioned in Section 3.3 of
Chapter 3, unions primarily focus on employees’ hours, wages, and workplace safety.
While these issues could be expanded to include hyperactive behavior from
corporations, the lack of representation amongst the workforce and the cultural distaste
for unions in the US makes unions a limited solution without a significant overhaul.
Additionally, relying solely on unions creates a reactionary, contentious system that
often pits employers against employees. This is an ineffective use of all stakeholders’
time and often leaves employees on the losing end. The existing structure of
corporations in the US results in decision-making that favors the interests of the few
privileged, elite instead of prioritizing the needs of all the parties represented within the
corporation. Instead of depending on corporations to do the right thing when they have
consistently proven they are willing to sacrifice the wellness of employees for the
benefit of their shareholders, there needs to be specific measures put in place that ensure
employees are protected from their employers and treated fairly. 256
In its most basic form, the shareholder relationship with the corporation is that
they bear the greatest risk through investment and, therefore, should reap the greatest
benefit. With the rise in shareholder primacy and the need for investor confidence to
ensure stability in the market, adjustments have been made to grant shareholders more
protections, rendering this statement no longer accurate. As M.M. Blair explains,
“[S]hareholders were long ago granted limited liability, which…shifted
some of the residual risk onto creditors and others. Moreover, the risks that
shareholders bear can largely be diversified away by holding the shares as part of
a balanced portfolio. Finally, shareholders generally have unrestricted rights to
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sell their shares, which means that shareholders, perhaps more than any of the
other stakeholders in firms, have the option to “exit” if they are dissatisfied with
the performance of the firm.”257
In addition to this, given that shareholders are in a seat of power and separated
from the oversight of corporate managers, they are low-risk candidates for moral
hyperactivity, making it extremely unlikely a corporation will ever require their
shareholders to comply with inflated moral expectations. If employees’ interests were
granted the same care and protection as shareholders, they too would become lower-risk
candidates for moral hyperactivity with minimal disruption to the structure and day-today operations of the corporation.
As long as shareholder primacy remains intact, it creates an impossible situation
for corporations to do right by the society they so strongly influence. When describing
why shareholder primacy limits corporations, Greenfield explained, “Corporations,
everyone agrees, are collective enterprises with the institutional role of creating
economic wealth for society. They are the economic engines of society, in contrast to
other social institutions…the role for which are primarily non-economic. And under
current law, norm and practice, corporations must satisfy their social role of creating
wealth for society by focusing on shareholders to the exclusion of social good.
Corporations are created for the good of society but must ignore social good in their
decision-making and corporate structure.”258 The more personhood a corporation
receives the more their moral obligation to society supersedes their obligation to their
shareholders.
Finally, while it would be beneficial to do away with shareholder primacy, the
debate between shareholder primacy versus stakeholder primacy does not necessarily
need to be resolved in order to implement changes that protect employees. Incorporating
stakeholder primacy would make implementing solutions to moral hyperactivity easier,
but irrelevant of which form of primacy is in place, corporations will always seek to
invest in long-term value. Monks and Minow discussed the importance of considering
stakeholder interests even in the context of shareholder primacy explaining, “It seems to
make most sense to envision a hypothetical long-term shareholder…as the ultimate party
of interest. That allows all other interests to be factored in without losing sight of the
goal of long-term wealth maximization.”259 In recent years there has been a noticeable
shift in what brings long-term value to corporations. ESGs and fluctuating markets have
led to shareholders seeking stability and requiring corporate boards to consider
stakeholder’s interests. Investing in long-term value requires minimizing risks, including
reputational risk and employee satisfaction. With the increased reliance on social media
and other reporting mechanisms, amplifying employees’ voices on corporate
wrongdoing, it is becoming increasingly important for corporate boards and managers to
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factor in the treatment of their employees. Thomas Clarke explains, “Identifying and
communicating with relevant stakeholder groups, deciding the nature of responsibilities
to each, and being judged by a wider range of performance indicators that relate to
stakeholder concerns is precisely what enlightened companies are striving to do.”260
Irrelevant of the label placed on it, accounting for stakeholders’ interests directly
impacts the reputational health and long-term value of the corporation, which is
ultimately to the direct benefit of shareholders.
Unfortunately, even if the issues surrounding shareholder primacy were resolved,
in order to effectively ensure employees’ interests were protected restrictions would
need to be put in place to prevent abusive corporate managers from imposing their own
moral ideologies on employees. Diluting shareholder primacy by transitioning toward
stakeholder primacy addresses one source of moral hyperactivity by requiring the board
of directors to more actively consider employees needs when overseeing corporate
managers, but it does not guarantee employees are fully protected as managers still
maintain a large level of control over the tone and day-to-day operations of the
corporation. The existence of moral hyperactivity in corporations shows that while
financial motivations are a powerful influence in the corporation, they are not the sole
motivating factor for upper management’s decision-making. As was expressed by
Merrick Dodd, when exploring ways to structure a corporation, there is a need to avoid
strengthening managerial primacy as this becomes a breeding ground for managers
feeding their own self-interest and promoting their morally hyperactive behavior with
little to no remediation.261
To avoid giving corporate managers more power over employees, increasing the
risk of abuse, it is necessary to strengthen the role of the board of directors. As was
explained in Chapter Three, on paper, the board of directors is responsible for
monitoring and overseeing the corporate managers. In reality, due to the limited
information received regarding the inner workings of the corporation and the time
constraints, the board of directors rarely challenge the decision-making of the corporate
manager. When describing the dynamic between the board of directors and managers,
M.L. Mace explained, “The format is always the same, and the behavior and
involvement of directors are completely predictable – only the financial figures are
different.”262 In order to ensure corporate managers do not abuse their power, it is
necessary to change the dynamic of the board. To effectively monitor corporate
managers, the board must shift from a traditional, more passive approach to an actively
involved approach. When describing this shift, Deborah Midanek explains, “…the
monitoring role could have been looked at as more passive in terms of looking at
checklists and being sure that compliance in the biggest possible sense was being
addressed. But that in this more active working partnership with the CEO about strategy,
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capacity, avoiding catastrophe, the board has a much more active and engaged
position.”263 In order to achieve this, boards need to be filled with a diverse group of
directors that understand the complicated inner workings of a corporation and have the
confidence to question a manager’s decisions. Directors cannot afford to be uninformed
on the activities within the corporation, nor can they be intimidated by the manager’s
breadth of knowledge. This requires a willingness to ask questions and communicate
beyond the monthly or quarterly meetings.
Additionally, the board of directors should place more emphasis on non-financial
key performance indicators (KPI) when determining the manager’s compensation and
bonus. Making small adjustments to this existing responsibility of the board would have
a strong impact on how managers interact with employees. KPIs consist of both
financial and non-financial factors the reflect the current and future performance of the
corporation. These factors are then used to assess the performance of management and
determine the amount in bonuses corporate managers receive. In its current evaluation
form, KPIs typically focus on financial factors with cash flow measures, individual
objectives, and sales/revenue/revenue growth acting as the most prevalent factors in the
evaluation process. When evaluating KPIs, employee satisfaction has an average overall
prevalence of only 2% in the evaluation process.264 While the prevalence of employee
satisfaction may fluctuate depending on the corporation, in an examination of multiple
corporations this factor stayed consistently low. As was discussed in Chapter Two,
when evaluating executive bonus structures, the KPIs considered are weighted more
heavily towards financial factors.
By increasing the role employee satisfaction plays in the performance analysis of
corporate managers and directly tying it to the amount these managers receive as a
bonus, it will act as a deterrent for managers to abuse their power. To ensure employees
provide an accurate report of how they have been treated by corporate managers, it is
necessary that the directors receive the information directly from employees instead of
relying on the reporting of managers, including human resources. This process can be
anonymous or through an employee committee that meets with the board. Implementing
a direct reporting process on employee satisfaction will provide employees with greater
representation within the corporation and encourage them to report managerial abuse,
including morally hyperactive behavior, without fear of retaliation. Additionally, it
provides the board with the opportunity to protect the reputation of the corporation
instead of being surprised when employees go public with managerial abuse. Adjusting
the board of directors’ role in the corporation towards a more active approach is likely
the most effective and realistic first step to protecting against moral hyperactivity. The
power to make such changes is well within the board’s right and builds on their existing
roles and responsibilities, preventing any significant overhaul to corporate governance
and the legal system. Additionally, it allows the board to implement changes that best
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suit the corporation, as they have a better understanding of the inner workings of the
corporation than an outside regulatory body would.
5.4: Considering the European Practice of Codetermination:
While small adjustments within the dynamic of the board of directors could have
a major impact on deterring managerial abuse, larger adjustments to corporate
governance through codetermination could help empower employees through greater
representation and better protect against managerial abuse through a more standardized
system. Codetermination is when employees are given positions on a corporation’s
board of directors, supervisory board, or management board. Codetermination has the
potential to reduce conflict between management and labour by creating a more
effective means of communication, increasing employees’ bargaining power, and
correcting market failures through public policy. Countries with strong employee
involvement in corporate governance experience higher rates of employee productivity
and fewer strike days than those without employee involvement. As one scholar
explained, “More recent studies show correlation between greater worker participation
and lower rates of poverty, higher rates of employment, and greater investment in
research and development.” 265 Codetermination benefits both the corporation and its
employees, creating a healthier system for all involved.
Additionally, codetermination helps protect leadership in corporations from the
risk of groupthink mentality resulting in a decreased likelihood of moral hyperactivity.
Groupthink is when like-minded individuals consistently validate questionable decisionmaking instead of challenging it.266 Incorporating employees into higher leadership
bodies within the corporation helps prevent boards from being stacked with individuals
that share similar world views and opinions that often lead to the solidification of flawed
thinking.267 As scholar Aaron Dhir explained, “Establishing a level of ‘cognitive
diversity’ in the boardroom is…a key strategic asset which serves to assist the firm in
averting the perils and docile conduct associated with groupthink.”268 The US could
benefit from exploring the different ways European governments have incorporated
codetermination into their corporate structuring. While there are varying ways to
develop codetermination, the end result creates healthier, more stable corporations,
prevents groupthink, and ensures employees are better represented and protected in the
company. The following sections will explore the different ways specific countries
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incorporated codetermination into their corporate governance laws and how the US
could translate these laws to fit their needs.
Corporations in Germany have implemented a two-tier system with a
supervisory board overseeing a management board.269 The supervisory board is
responsible for setting the general agenda of the corporation and electing the
management board, while the management board oversees the day-to-day operations.270
In smaller companies with over 500 employees, employees appoint representatives that
makeup one-third of the supervisory board.271 In larger corporations with over 2,000
employees, employees must have just under one-half representation on the supervisory
board.272 Traditionally, this looks like an equal number of management and employee
representatives on the board. The head of the board represents the shareholders and is
expected to cast the deciding vote if there is a stalemate.273 Additionally, the
management board must have one employee representative who acts as the Director of
Human Resources for the company.274
Outside of this two-tier system are additional groups incorporated into the
structure of the corporation to ensure employees receive the most effective
representation from the top down. An employee committee is established to manage the
election of employee representatives to the supervisory board and to work closely with
works councils and unions. A works council is also created to manage the well-being of
employees and address any workplace issues that may arise. These works councils are
wholly different from unions as they are created by and exist within the corporation and
are tailormade to negotiate conflicts that apply specifically to that corporation.275
Alternatively, unions are often larger, generalized entities that represent employees from
different companies within the same industry, making it difficult to effectively manage
smaller issues that may arise.276 Smaller companies with more than 5 employees can
choose to elect a works council, while companies with more than 200 employees must
have a full-time works council member paid for by the company.277 Employers are not
permitted to make changes that directly affect employees without seeking an agreement
from the works council or convincing a tribunal with a neutral chair. These changes
include, “starting and finishing times, breaks, overtime, bonuses and targets, the
methods of payment, and the introduction of any surveillance of employees through
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cameras or other devices, among numerous others.”278 Works councils bridge the gap
between upper management and employees, ensuring employees’ interests are
considered with every step of the corporate decision-making process.
Germany’s approach to codetermination ensures employees are represented at
every level of the corporate structure and ensures managerial accountability. It creates a
system of checks and balances that helps protect employees while still maintaining
shareholders’ interests. As can be seen, managers are subjected to a greater level of
scrutiny that requires consideration for all stakeholders as opposed to simply meeting
the requirements established through shareholder primacy. The structure of this
approach to codetermination makes a strong attempt to protect employees from
employers abusing their power and prevent an overreach into employees’ personal lives
through moral hyperactivity. One potential weakness within this structure is that
shareholders do still hold a greater degree of influence over the corporation as they
control the majority vote in the supervisory board, effectively giving them control over
the structure of the management board. While this gives shareholders prominent control
over major decisions, this control is weakened the closer one gets to decisions that
directly impact employees because of the oversight of the works council. Overall, this
structure creates a better system of accountability for upper management and
shareholders and gives employees a stronger voice within the corporation. The two-tier
system has shown signs of success by creating a better relationship between
management and employees. Scholars have noted a shift in the “objective function” of
corporations, finding they are more likely to be diversified, have a lower-risk of firm
failure, and have decreased restructuring and layoffs. This is in large part due to the
different perspectives employees bring to the decision-making process. As Gary Gorton
and Frank Schmid explained, “employees have different objectives than those of the
suppliers of capital and that achieving their objectives reduces the utility of the suppliers
of capital”279 Interestingly, even with increased bargaining power within the
corporation, employees did not focus on increasing their wages, which is traditionally
what concerns many US corporations about codetermination. Instead, the focus was
placed on improving the relationship between employers and employees and improving
employees’ quality of life through better job training, emphasizing work and life
balance, and ensuring employees have the tools they need to effectively do their jobs.
Another form of codetermination that is not quite as invasive to a corporation’s
board is the French approach. Codetermination in France involves three forms of
employee representatives: works councils, personnel representatives, and trade union
representatives.280 Probably the least invasive of the three is the creation of trade union
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representatives. These representatives are appointed for any union that receives over ten
percent of the vote in an industrial election. Trade union representatives are responsible
for managing collective bargaining, strike action, employee demonstrations, and
conflicts with corporate management.281 Similar to Germany, the next level of protection
for employees is through works councils.282 These works councils are typically made up
of union representatives. They are responsible for codetermination measures in the
company and must be consulted on proposals that impact “the strategic orientation of the
company; its economic and financial situation; and its social policy and conditions of
work and employment”283. The third level of protection granted in France’s
codetermination measures is the establishment of personnel representatives. These
elected representatives help aid in bringing attention to abuses of power and violations
of policies.284 Finally, codetermination laws only require one employee on the board of
directors in publicly traded firms with over 1,000 employees. Employee representation
is doubled if the board has more than twelve members. Additionally, two to four
nonvoting employee representatives may also attend board meetings.
As one is likely to glean from the above description, France’s codetermination
measures are not nearly as intrusive as Germany’s codetermination requirements. While
this may not be the most ambitious implementation of codetermination, it may be a more
palatable shift into this form of corporate governance for the US. As history has shown,
the US has a general distaste for implementing measures that seem to act as an extension
of government powers into the private sector. This reluctance combined with the
perceived financial risks of codetermination for corporations makes any sort of “radical”
policy changes highly unlikely. This is a slow build to greater employee protection and
representation in corporate decision-making. While it does not completely do away with
shareholder primacy, it creates a system of accountability that prevents managerial
tyrants from imposing their moral hyperactivity on employees. Additionally, it better
equips employees with the necessary tools to take more effective action against abusive
employers through employee representatives, collective bargaining, strikes, and
demonstration. These codetermination measures are far from what is necessary to ensure
employees are truly protected, but they should be considered a step in the right direction.
5.5: Implementing Codetermination in the US:
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The biggest obstacle to implementing codetermination in the US would be
navigating the stigmas that accompany these measures. Massachusetts has one of the
world’s oldest codetermination laws in force, though it is voluntary for corporations to
include these measures in their corporate governance and they only apply to
manufacturing companies.285 While this is certainly not the most effective law, it
represents a willingness to consider and include codetermination measures in the near
future.
In addition to this Massachusetts law, foundational draft legislative documents
have recently been presented and simply need to be passed in Congress. The Reward
Work Act was drafted in 2018.286 It proposed banning unjustified stock buy-backs and
requiring every listed corporation to have employees elect one-third of the board of
directors. Drafted in 2017 by Senator Elizabeth Warren, the Accountable Capitalism Act
takes codetermination and corporate control a step further.287 It required corporations
with over $1 billion in tax receipts to allow employees to elect 40% of the board of
directors. Additionally, it proposed requiring 75% of shareholders and directors to
approve corporate political spending. Currently, political spending is largely dictated by
the board of directors and has minimal restrictions in place to protect stakeholders
resulting in millions of corporate dollars being spent to further the interests of the board
instead of accurately reflecting the views of the whole company. Finally, the
Accountable Capitalism Act included a constituency statute that requires the board of
directors to consider all of their stakeholders’ interests, not just shareholders. This
requirement is a direct attack on shareholder primacy, which is one of the main factors
contributing to moral hyperactivity in the workplace. When discussing the motivating
factors behind the draft legislation, it was explained that “Warren’s plan starts from the
premise that corporations that claim the legal rights of personhood should be legally
required to accept the moral obligations of personhood.”288
The legislation proposes an interesting opportunity to use corporations as vessels
for societal benefit as opposed to simply treating them as economic machines,
something that was distinctly lacking in both France and Germany’s interpretation of
corporations. Treating corporations solely as financial beings results in corporations
prioritizing financial outcomes. This ultimately leads to employees being treated as tools
to furthering their profits instead of recognizing them as essential figures in the success
of the entity. By seeing employees as tools to be controlled, that need for control begins
to spill into employers’ imposition of their moral ideologies on employees. The line
between what is and is not acceptable forms of employee control begins to blur,
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resulting in employers believing they are justified in controlling every facet of
employees’ lives, either from the perspective that they are morally saving their
employees or because they genuinely believe they have some sort of ownership claim
over these individuals. Under these circumstances, employers are unable to see their
employees as free-thinking, independent beings capable of developing their own moral
ideology. While critics may find this a bit idealistic, by requiring the involvement of
employees in corporate governance and emphasizing the moral obligations of
corporations, there is an opportunity for corporations to play a large role in societal
benefit instead of perpetuating the opportunistic and manipulative attitudes they
currently approach society with.
Additionally, including employees in corporate governance provides an
opportunity to “flip the switch” in the way corporations view people. Codetermination
provides an opportunity to recognize employees as stakeholders with an equally vested
interest in the success of the company. Given that a majority of their lives are dedicated
to this company, which is arguably more than shareholders and some directors could
claim, employees should have greater control over the company they dedicate a large
portion of their life to. While the current structure of corporations is reflective of a
dictatorship, changes in corporate governance provide a rare opportunity to transition
more towards the democratic way of life Americans are so enthusiastic about.289 In order
to effectively make this transition, codetermination laws must ensure employees have
real decision-making power. Employee representatives currently exist in many
companies. In the 1970s, several corporations including Chrysler appointed employees
to the board of directors after negotiating collective agreements with labor unions. But
many of these employee representatives lack the power to influence decision-making,
resulting in employers bypassing or ignoring employees’ needs.290 This was reflective in
Amazon employees being frustrated enough with leadership failing to acknowledge their
desires for greater environmental protections that they saw fit to break a major corporate
policy to make their voices heard.
When designing how codetermination should be implemented in the US, a twopart attack on corporate power should be considered. First, employees should be equally
included on the board of directors to help set the tone of the corporation at the top. This
would ensure employees’ interests are represented in the decision-making process and
fight groupthink, while also guaranteeing any charitable interests and societal
contributions the corporation makes are more accurately reflective of the corporation.
This will prevent a small managerial elite from abusing their power and the resources of
the corporation to support their own self-interest. Second, works councils need to be
established in the corporate structure to protect against managers and shareholders
abusing their power to control employees’ personal lives and using low wages and
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healthcare as a means of compliance. The works councils would represent the needs of
employees, negotiating fair wages and benefits that are reflective of their work effort
and less susceptible to abuse.
Another factor lawmakers would need to account for when addressing corporate
power is globalization and the employment of workers overseas. For the purpose of this
dissertation, it is unclear if hyperactivity is a problem specific to US workers in US
companies. When researching how US companies treat workers overseas the
information becomes murky due to outsourcing and international locations. Most issues
within these settings focus on labor violations and unsafe working conditions. Even with
this lack of clarity, globalization cannot be ignored. Isolating protections to US workers
could result in corporations shifting many of their businesses overseas where they can
continue mistreating workers, resulting in both US workers and international workers
hurting. While codetermination measures could be specifically implemented in the US
to start, there must be an understanding that solutions for US multinational corporations
would need to be explored. To start, lawmakers should consider implementing labor
standards that make US multinational corporations culpable for participating in slave
labor or supporting unsafe working conditions.
5.6: Conclusion:
When debating how best to move forward to address the issues raised in this
dissertation, it is important for those in power to remember stress and extreme control in
the workplace are ultimately bad for both employees and their employers. As the
research has shown, it is more advantageous financially and morally to develop a
collaborative and positive working environment. Studies have found an increase of
almost 50% in corporate health expenditures in high pressure, controlling work
environments. 291 The American Psychological Association found that more than $500
billion was taken from the US economy because of workplace stress and 550 million
workdays are lost each year due to job stress. 292 More troubling, a high stress,
controlling work environment leads to employee disengagement. Employee engagement
is directly associated with employees feeling valued, supported, secure, and respected.
These are all factors that are undermined when employers place judgment on
employees’ lifestyle decisions and seek to control their moral behavior. As a result of
this disengagement, one study explained, “In organizations with low employee
engagement scores, they experienced 18% lower productivity, 16% lower profitability,
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37% lower job growth, and 65% lower share price over time.”293 It has also been found
that controlling work environments lead to a significant decrease in employee loyalty.
Companies that lack employee loyalty experience higher turnover rates, resulting in
additional expenditures for recruiting and training replacements as well as lost
productivity. The main stigma behind codetermination is that it will cost corporations
too much money, taking away from their profits. While there may be a short-term cost in
the initial stages of adding employees into corporate governance, in the long, run these
businesses will be more stable and generating the same, if not higher, profits.
Finally, no amount of office “perks” can make up for a morally hyperactive,
controlling environment. Thinking this approach is an effective solution to this growing
problem is attuned to putting a band-aid on a bullet wound. It may stop the bleeding
momentarily but does nothing to address the more pressing issue. Polls have shown
employees consistently prioritize workplace wellbeing over material benefits. 294
Employers may think they are promoting a positive work environment by incorporating
their moral agenda into the personal lives of their employees. They may even think they
are genuinely “saving” their employees from their own “immoral” ways. But the fact of
the matter is they are forcing a set of ideas on employees, setting judgmentally fueled
expectations, and controlling employees’ professional and personal lives, ultimately
creating a harmful, toxic work environment. Moral hyperactivity in the workplace can
no longer be ignored. Employees deserve to be included in corporate governance and
allowed to make their own personal moral decisions outside of the overwhelming
shadow of their workplace.
Addressing moral hyperactivity in corporations will ultimately be a long and
complicated process. While the initial inclination would be to implement a multi-part
attack both through legislative means and corporate governance, this is far from realistic
and not the most effective approach. That is why this dissertation advocates for
decreasing the gap between corporate boards and the day-to-day operations of the
corporation as the first step. With investors and consumers showing greater scrutiny
towards corporations, boards are already inching in that direction to better ensure longterm value. While regulatory oversight would eventually be necessary, this gives
corporate boards’ the creative freedom to implement procedures that would best suit
their approach to corporate governance, including implementing anonymous reporting
systems with enforceable results or emphasizing non-financial KPIs and employee
satisfaction when evaluating corporate managers performance. As corporate boards
begin implementing these changes and seeing positive results, the tone towards larger
293

Shelley Pleiter, ‘Engaging Employees: Queen’s partnership with Aon Hewitt celebrates 10 years of
helping small- and medium-sized companies succeed’ (Smith Magazine 2014)
<https://smith.queensu.ca/magazine/issues/winter-2014/features/engaging-employees.php> accessed
7 April 2020
294
Teresa Tritch, ‘Engagement Drives Results at New Century: The specialty mortgage lender shows how
engaged employees dramatically, and measurably, outperform their disengaged counterparts’ [2003]
Gallup Management Journal

85

legislative changes, such as doing away with at-will employment and implementing
codetermination, will shift making legislators and voters more receptive to a legislative
overhaul that will better ensure compliance from all corporations. Additionally, allowing
corporations to make the initial changes towards combatting moral hyperactivity will
give lawmakers a better idea of what policies yield the best solutions for protecting
employees.
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Chapter Six: Dissertation Conclusion
The primary purpose of this research was to identify the source of moral
hyperactivity in the corporate setting and analyze the impact this behavior has on
employees’ rights. In order to achieve this, this research utilized a multidisciplinary
approach, pulling from philosophical theories on morality, economic studies on
corporate structuring, and socio-legal perspectives on the corporate form to form an indepth analysis of the impact moral hyperactivity has in corporations. The research was
divided into four sections to addressed five research aims: (1) To determine why moral
hyperactivity occurs in corporations and how it impacts employees. (2) To examine the
literature on corporate policies that qualify as moral hyperactivity and examine how
corporate governance leads to abuses of power by managers. (3) To identify the impact
corporate personhood has had on corporate governance and discuss why personhood is
often identified as the cause for expanding corporations’ ability to claim Constitutional
protections and allow religious beliefs to influence corporate policies. (4) To discuss
how existing corporate governance and shareholder primacy facilitates moral
hyperactivity and how anti-discrimination laws and labor laws have failed to effectively
protect employees. (5) To outline changes that could address this phenomenon in
corporations. The first chapter of this dissertation provided a brief background
identifying the key issue the research aimed to address. It outlined the goals and
objectives of this dissertation and provided the reader with a layout of future chapters.
Chapter Two provided a review of current literature on moral hyperactivity and
moralism, as the latter is often used to identify types of moral hyperactivity. This
chapter first established a definition of moral hyperactivity for the purposes of this
research which identifies this behavior as an instance when an individual or entity
imposes their moral beliefs through the motivation to reform someone through a
position of power and effectively breaches the other person’s autonomy. This chapter
pulled from existing literature to identify the key attributes of moral hyperactivity and
analyze why this behavior occurs. After establishing a definition of moral hyperactivity,
the chapter discussed the necessity of moral restraint. Without moral restraint,
individuals in a position of power have the ability to silence others, infringing on other’s
autonomy and hindering the development of society. The chapter then explained the
necessity for separating moral hyperactivity from moralism. While the two categories
possess similarities, moral hyperactivity involves direct harm to others and is, therefore,
more dangerous than the harsh judgment encapsulated in moralism. It also identified the
need to include psychological coercion as an acceptable form of control as the fear of
punishment is often an effective tool to control behavior. Finally, the chapter explained
the dangers of tolerating moral hyperactivity. Moral hyperactivity cannot exist without
intolerance and a desire to act. Allowing this extreme form of intolerance to exist in
positions of power poses a threat to human rights and human autonomy by allowing a
select few to control the behavior of many. This chapter pulls from existing case law to
highlight instances in which corporations were able to impose moral hyperactivity on a
large scale.
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Chapter Three focused on addressing the aim to identify the impact corporate
personhood has had on corporate governance and discuss why personhood is often
identified as the cause for expanding corporations’ ability to claim Constitutional
protections and allow religious beliefs to influence corporate policies. Additionally, it
discussed how existing corporate governance and shareholder primacy facilitates moral
hyperactivity and how anti-discrimination laws and labor laws have failed to effectively
protect employees. The chapter began with a brief discussion of scholarly theories on
how corporations are identified as legal entities. The classification of corporations as
legal entities as directly impacted corporate structuring and governance as it established
the primary purpose of the corporation and how those involved with the corporation
should be protected. These theories also established corporate law as primarily existing
within private law, actively seeking to minimize government regulations. The chapter
pulls from relevant case law to show the impact these theories had on the interpretation
of how corporations should be treated by the law. These theories were used to segue into
the importance of separating ownership from control, the primary motivating factor for
establishing legal personhood in corporations. It went on to discuss how separating these
two factors amplified managers powers within the corporation and how corporate boards
failed to effectively monitor managers every action. While corporate personhood has
been helpful in protecting citizens’ constitutional rights and increased remediation for
corporate wrongdoing, it has weakened oversight of employees’ rights and opened the
door for corporations to take advantage of rights once reserved for natural persons.
Corporate personhood was at the foundation of several cases that allowed managers to
restrict employees’ rights in the name of protecting religious freedom, ultimately
creating a legal form of moral hyperactivity. Moreover, due to the separation of owners
and control, managers were tasked with the day-to-day management of the corporation,
including implementing policies, reporting the status of the corporations’ dealings to the
board, and overseeing employees. While the board was intended to monitor the
managers, due to the fast-paced nature of a corporation and the limited interactions of
the board, these mechanisms are rarely enforced. Additionally, federal legislation and
monitoring agencies primarily focus on the financial dealings of the corporation and rely
of employees’ reporting on their employer’s wrongdoing to receive any legal
protections, often putting them in a position to receive retaliation.
Having established the impact corporate personhood had on modern-day
corporate governance, Chapter Four served to examine the literature on corporate
policies that qualify as moral hyperactivity and examine how corporate governance
leads to abuses of power by managers. This chapter began by exploring corporations’
moral role in society. By examining case law and current ESG policies, it explained
corporations rely on morally motivated initiatives to establish long-term value in the
corporation and attract certain investors. The research found corporate social initiatives
aimed outward or aimed at the specific products and services the corporation provides
were unlikely to result in moral hyperactivity. Instead, the research focused specifically
on policies or managerial expectations aimed at employees conforming to a specific
moral standard. This chapter then turned to specific examples of moral hyperactivity in
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corporations to show how this behavior can present itself. The examples showed lowerskilled workers were at a greater risk of morally hyperactive behavior. Due to financial
dependency and a reliance on employer-based healthcare, lower-skilled workers were
more likely to tolerate moral hyperactivity. Higher-skilled workers possess greater
bargaining power and are able to speak out against managerial abuse. Additionally,
corporations with a strong, vocal manager in place were more likely to see the moral
ideologies of the manager imposed on employees. Next, the chapter pointed to examples
that did not quite meet the definition of moral hyperactivity but ran the risk of becoming
morally hyperactive if left unchecked. This chapter then pulled from case law and
existing legislation to show how the current legal structure fails to effectively protect
employees from moral hyperactivity in corporations. While citizens are protected from
infringements of their constitutional rights from the US government, due to the private
nature of corporations these protections are not granted to employees from
infringements committed by their employer. Unions and labor laws primarily focus on
economic factors and safe working conditions. Due to shareholder primacy, the board of
directors primarily focus on protecting shareholders’ interests, treating employee
interests as an afterthought. Finally, anti-discrimination laws rely on an employee
reporting system. These claims are rarely successful. Ultimately, this chapter identified
the source of moral hyperactivity primarily as being rooted in managerial abuse. Due to
the lack of accountability measures in current corporate governance and the increasing
burden on employees to report managerial wrongdoing, it was deemed necessary to
address the issue at its source and implement solutions focused at fix the shortcomings
of corporate governance.
After tracing the source of this behavior to flaws in corporate governance,
Chapter Five outlined changes that could address this phenomenon in corporations. This
chapter utilized the information gathered in the previous chapters to recommend changes
that could be made within corporate governance. Building on themes discussed in
Chapters Three and Four, it explained that while employment law has traditionally been
the area of law to address issues of employee mistreatment, this is not the most effective
pathway to a solution as it fails to consider the extreme power discrepancy between
employees and their employers and does not get to the root of the issue: a lack of
effective oversight in managerial actions and a failure to consider all stakeholders
interests in the firm. As a concession, if a change must be made to employment law, this
chapter recommended doing away with at-will employment as it allows managers to
inflict punishment on employees for not conforming to their moral beliefs. The chapter
goes on to explain that shareholder primacy requires managers to prioritize the needs of
shareholders and distracts the board of directors from considering all stakeholders’
interests. This creates a blind spot that allows managers to enact morally hyperactive
practices unnoticed as shareholders go unharmed. By shifting to stakeholder primacy,
managers would be under greater scrutiny to ensure they are considering the interests of
all those invested in the corporation. Additionally, the board would be required to
investigate further into the inner workings of the corporation to ensure stakeholder
interests are being protected. This chapter also recommends implementing stronger
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accountability measures on managers to ensure better oversight and monitoring. This
would require the board to be filled with a more diverse group that is actively involved
in monitoring managers. It was also recommended the board place a greater emphasis on
non-financial KPIs when assessing managers’ performance. This would require the
board to work directly with employees to assess employee satisfaction, giving
employees an opportunity to report any moral hyperactivity or dissatisfaction without
fear of retaliation. It would also act as a deterrent for managerial abuse as performance
reviews directly impact managers’ compensation.
Finally, the chapter recommends implementing codetermination in corporate
structuring. The chapter examines both the German and French approaches to
codetermination as an example of how US corporations could approach restructuring.
As this chapter explains, implementing codetermination would result in greater
representation of employees in the management of the corporation, limiting the
concentration of power in corporate managers, and better protecting employees against
moral hyperactivity. Additionally, it would be advantageous to the corporation as
codetermination leads to greater employee productivity and fewer instances of labor
conflict. The chapter then points to two pieces of draft legislation already proposed in
the US Congress as a starting foundation for changes that would result in greater
employee representation in US corporations. It recommends employees be represented
on the board of directors to help address issues of moral hyperactivity at the top of the
corporate hierarchy. It also recommends works councils be implemented in the
corporate structure to better monitor managers and protect against moral hyperactivity at
the employee level.
To summarize, moral hyperactivity in the corporate setting is a very real and
dangerous issue. Given the large power discrepancy between employers and their
employees, the lack of effective oversight for corporate managers, and the fundamental
role corporations play in our society, the ability managers possess to impose their moral
ideologies on millions of employees poses a threat to autonomy and human rights.
While legal personhood has granted corporations access to rights once reserved to
natural persons, there should also be a responsibility for corporate boards to ensure their
managers are not abusing these powers to further their own personal moral ideologies.
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Appendix One: Preparatory Case Note

Burwell v Hobby Lobby, 573 US 682 (2014)
Facts:
In 2010, Congress passed the Affordable Care Act (ACA), which set coverage
requirements for employers, including contraceptive coverage for women. The Health
Resources and Services Administration (HRSA) and the Department of Health and
Human Services (HHS) determines the types of preventative care that should be covered
under employer-based health plans, deciding that all 20 contraceptives approved by the
FDA should be covered. These government entities have allowed religious employers
(such as churches, associations of churches, and any religious order), non-profit
organizations that object to contraception, employers with less than 50 employees, and
certain grandfathered insurance plans to be exempt from these coverage requirements.
No exemptions existed for for-profit corporations. Companies that refuse to comply with
the ACA are to be fined $100 per employee per day or have the option of replacing their
health coverage with a comparably higher wage and a calibrated tax.
Hobby Lobby is a US arts and crafts owned by the Green family, who are vocal
Evangelical Christians. The company operates more than 600 stores and oversees over
20,000 employees. The family organized the company around Christian principles and
had made clear its desire to run the company in accordance with Biblical precepts,
which believe the use of contraception violates those precepts. More specifically, the
Green family believed emergency contraceptive pills (levonorgestrel and ulipristal
acetate) and intrauterine devices (IUDs) constituted abortions. Prior to filing their
lawsuit, Hobby Lobby covered both forms of emergency contraceptives pills under its
original health insurance plan until it dropped this coverage in 2012.
On September 12, 2012, the Green family, acting as representatives for Hobby
Lobby, filed a lawsuit in the US District Court for the Western District of Oklahoma
claiming the requirement to cover contraception violated the Free Exercise Clause of the
First Amendment and the Religious Freedom Restoration Act of 1993 (RFRA). In
November, District Judge Joe L. Heaton denied the request for a preliminary
injunction.295 In December, Justice Sotomayor denied their request for an injunction
pending appeal.296 In June 2013, the US Court of Appeals for the Tenth Circuit, with a
5-3 majority, ruled Hobby Lobby should be considered a person with religious
freedom.297 The court ordered the government’s enforcement of contraception coverage
be stopped. Additionally, it sent the case back to the district court, which granted Hobby
Lobby with the preliminary injunction. In September 2013, the government appealed the
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ruling to the Supreme Court. The Supreme Court consolidated the Hobby Lobby case
with a similar case filed by Conestoga Wood Specialties.

Judgement:
In a 5-4 majority ruling, the Supreme Court struck down the ACA’s
contraceptive mandate towards closely held corporations. The RFRA prohibits the
“Government [from] substantially burden[ing] a person’s exercise of religion even if the
burden results from a rule of general applicability” unless the Government
“demonstrates that application of the burden to the person – 1. Is in furtherance of a
compelling governmental interest; and 2. Is the least restrictive means of furthering that
compelling governmental interest.”298 The court found the mandate was not the least
restrictive way the government could ensure access to contraceptive care. Instead, they
believed a less restrictive way would be to follow the exemption allowance provided to
religious non-profits. When finding that for-profit corporations should be treated as
persons under the RFRA, the court pointed out the HHS already treats nonprofit
corporations as persons within the definition set forth in the RFRA. The court argued,
“no conceivable definition of the term includes natural persons and nonprofit
corporations, but not-for-profit corporations.”299
Additionally, the court believed the contraception mandate acted as a substantial
burden on the exercise of religion, despite the fact that the $2,000-per-employee penalty
for not providing insurance coverage was less than the average cost of insurance.
Ultimately, the court found the least restrictive means would be “for the government to
assume the cost…”300 They recommended a similar approach to the one taken for
religious nonprofits which requires the nonprofit to certify its religious objection with
the insurance issuer. The insurance issuer must then “[p]rovide separate payments for
any contraceptive services required to be covered.”301 In acknowledging the dissenting
opinion’s concerns that a large number of claims will come forward seeking exemption
from generally applicable laws on religious grounds, the majority opinion stated,
“Congress…took the position that ‘the compelling interest test as set forth in prior
Federal court rulings is a workable test for striking sensible balances between religious
liberty and competing prior governmental interests’…The wisdom of Congress’s
judgment on this matter is not our concern. Our responsibility is to enforce RFRA as
written, and under the standard that RFRA prescribes, the HHS contraceptive mandate is
unlawful.”302
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Issues:
Contradictions to legal precedent involving religious freedom claims:
There is an old adage that says, “’[y]our right to swing your arms ends just
where the other man’s nose begins.’”303 The ruling in this case seems to believe the
exact opposite. That a person’s rights do not hold as much weight as the rights of the
business they work for. The Supreme Court’s ruling makes it seem as though the law
prioritizes for-profit corporations’ religious beliefs over the health wellbeing of
individuals. As Ginsburg describes in her scathing dissent of the court’s ruling, “In the
Court’s view, RFRA demands accommodation of a for-profit corporation’s religious
beliefs no matter the impact that accommodation may have on third parties who do not
share the corporation owners’ religious faith.” While on the surface this reasoning seems
to uphold the religious freedom the US Constitution sought to protect, it achieves the
exact opposite by allowing owners to enforce their own religious beliefs on employees
and dependents. Not only is this problematic for the obvious constitutional reasons, it is
contradictory to the legal precedent set forth prior to this case.
Traditionally, in the eyes of the law, special accommodations for religious
practices have not been allowed to significantly impinge on the interests of third parties.
In Estate of Thornton v Caldor, Inc304, the courts invalidated a state statute that required
employers to accommodate an employee’s observance of the Sabbath. They reasoned
allowing such a requirement failed to account for the burden this accommodation would
impose on the employer and other employees. A similar argument could be made for the
resulting consequences on the ruling in Hobby Lobby. Allowing corporations to be
exempt from the contraceptive mandate impacts not only the reproductive health care of
the women employed by the corporation, but also the dependents of the employees. The
intended purpose of including women’s reproductive care in the ACA was to address the
disproportionate costs of obtaining necessary healthcare between men and women. In
order to truly address this discrepancy and effectively achieve results, the Institute of
Medicine (IOM) recommended coverage of “[a]ll [FDA] approved contraceptive
methods, sterilization procedures, and patient education and counseling for all women
with reproductive capacity.”305, which is the coverage the HRSA adopted.
While the majority opinion may be of the mind that they are carrying out
Congress’s wishes, this is not necessarily true. The Senate made the intention and the
scope of the ACA clear when the opportunity to give employers and insurance
companies the right to deny coverage based on religious or moral convictions arose
through a proposed “conscious amendment”.306 The Senate vote the amendment down,
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believing such an allowance would “…pu[t] the personal opinion of employers and
insurers over the practice of medicine.”307 Had Congress wanted corporations to be able
to claim religious exemption in regards to the ACA, they would have explicitly done so
when the amendment was proposed. Furthermore, their denial of this amendment speaks
loudly to the fact that they wanted to protect employees from being subjected to the
religious standards of their employers.
Furthermore, this is not the first time the Supreme Court has had to face disputes
involving acceptable religious practices between employers and their employees. In
Employment Div., Dept. of Human Resources of Ore v Smith308, the Supreme Court
found employees being fired and denied unemployment benefits after ingesting peyote
for religious purposes did not violate their right to free speech. This ruling had a very
important impact on the delicate balance between religious freedom and compliance
with a federal law. It showed that the religious freedom is not wholly protected from
government mandates. As the court explained, referring back to precedent set in Smith,
“prohibiting the exercise of religion…is not the object of [governmental regulation] but
merely the incidental effect of a generally applicable and otherwise valid provision.”309
While the government cannot actively seek to prohibit religious practices, it is not
realistic to expect the government to ensure that every federal law does not conflict with
religious practices. This task becomes nearly impossible when taking into consideration
that the government would have to show the same care towards all religions, from
Christianity, Islam, Buddhism, and so forth, as the constitution is clear in protecting the
religious freedom of all religions. Additionally, just because an individual genuinely
holds a religious belief, it cannot be argued they are absolved from the law. The court in
Smith goes on to explain, “an individual’s religious beliefs [do not] excuse him from
compliance with an otherwise valid law prohibiting conduct that the State is free to
regulate”. If individuals were allowed to cherry pick which laws they were required to
follow based on their religious beliefs, society would descend into chaos, undermining
the enforceability of law and treating citizens unfairly based solely on their beliefs.
Should owners be allowed to use corporations as a furtherance for their religious
beliefs?
This Supreme Court decision served to give corporations religious capacity as an
extension of their corporate personhood. It is arguably impossible for corporations to
truly embrace religious practices. They cannot go to church, celebrate religious holidays,
be baptized, go through confirmation, or take communion. These activities that are at the
very foundation of a religious practice are carried out by the owners of the corporation
not the corporation itself. Making charitable donations through the corporation is not
necessarily enough to claim religious capacity as corporations often receive benefits,
such as tax deductions, that muddy the true intent of the donation. In the original draft of
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the RFRA, the exercise of religion was defined as “the exercise of religion under the
First Amendment [to the Constitution].”310 Upon amendment by the Religious Land Use
and Institutionalized Persons Act 2000 (RLUIPA), the definition of the exercise of
religion now includes “any exercise of religion, whether or not compelled by, or central
to, a system of religious belief.”311 This amendment sought to separate religious claims
under the RFRA from First Amendment case law. While the amendment does not allow
courts to question the centrality of religious exercises, there was no indication from
Congress that the amendment was intended to expand the class of entities allowed to
claim religious accommodation. If the court’s entire basis for allowing religious
exemptions for corporations is because they have personhood in other areas of the law,
they should be held to the same standard as a person when proving they have closely
held religious beliefs.
The first question then becomes whether an owner’s personal religious practices
can be extended to and enforced through the corporation. While Tinker v Des Moines312
ruled students do not have to shed their constitutional rights at the school doorway,
insinuating that institutions do not override an individual’s beliefs. It becomes unclear if
the same can be said for the owners of a corporation when they purposefully seek to
separate themselves for protection from liability, essentially shedding some of their
rights in the process. When seeking the benefits that come with incorporation the law
requires clear separation between the owner and the corporation. While most case law
focuses on separation between corporate finances and owner finances, as well as control
of business decisions, if the corporation is required to stand on its own in this regard, it
is possible to argue the same separation should apply with the religious ideologies of the
owners. As with any business relationship, the government creates conditions to the
benefits and rights of the corporate form. There are two types of conditions that can
arise from these relationships. As Kent Greenfield explains, “…some conditions as
defining the scope of the government benefit (presumptively allowed) and those that
seek to regulate behavior outside of the scope of the government benefit or attenuated
from the purpose of the grant (presumptively problematic).”313 While the court seemed
to be of the viewpoint that the latter was applicable in Hobby Lobby’s case, a strong
argument can be made for the alternative. Incorporating a business protects shareholders
from liability because the corporation is seen as independently making decisions outside
of the shareholder’s control. In order to allow for this protection, the owners need to be
clearly separated from the corporation. This distinction between the corporation and the
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shareholders is at the very foundation of corporate law, not an additional condition
added on by the government to further control corporations.
It is reasonable then that the government would expect the owner’s personal
religious beliefs and moral ideologies to remain separate from the corporation in order to
receive the benefits of incorporation. Hobby Lobby’s argument that shareholders should
be viewed as separate from the corporation for benefits, such as limited liability, but
viewed as one entity for religious freedom purposes is equivalent to an individual
wanting to keep their cake, while also wanting to eat it too. Its simply impossible.
Allowing such a corporate structure would change the very definition of separateness in
the corporate form.
Additionally, the majority opinion of the court seems to believe the limitation to
closely held corporations will prevent major corporations from jumping on religious
freedom bandwagon and minimize the impact this ruling has on employees, but this
limitation does very little to protect employees and the integrity of the corporate form.
First, this ruling pays little attention to the size of closely held corporations. Dell314,
Cargill315, Koch Industries316, and Bechtel317 all have fallen within the definition of
closely held. Together these four companies carry almost 500,000 employees and this
does not account for employee’s dependents that will also be impacted by the allowance
of religious exemption. These employees come from all types of religious practices and
moral ideologies, unlike religious nonprofits that typically share a belief system. While
restricting four types of contraceptives does not seem like that much of a risk, it is
unclear where these religious exemptions end. What if a corporation is against all types
314
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of contraception, or HIV/AIDs medications, or blood transfusions? There is a fine line
between the inconvenience of finding alternative care and life-threatening
circumstances, though the arguments the majority opinion lay out does little to
differentiate between this.
Furthermore, there is no guarantee the law will remain limited to closely held
corporations. The laws surrounding corporate form and the benefits sought from them
do not differentiate between closely held corporations and publicly traded corporations.
The majority opinion even acknowledges, “No known understanding of the term
‘person’ includes some but not all corporations.”318 The only barrier the court identifies
limiting publicly traded corporations from taking advantage of the precedent set forth in
this ruling is the belief that publicly traded companies will lack the shareholder
unanimity to adopt religious beliefs into the corporate practices. This logic fails to
consider how easily a majority shareholder can impose their will on the corporate
practices. For example, Walmart is one of the largest publicly traded companies in the
US, but the Walton family maintains ownership of the majority stock. Anyone with a
basic understanding of corporate ownership understands that simply having majority
stock ownership or control of the board is enough to influence the structure of a
corporation. It is why laws surrounding corporate takeovers exist. Not to mention, this
argument completely disregards voting structure between shareholders. If corporations
establish a one vote per shareholder rule, then the court would be right to assume it
would be extremely difficult to obtain shareholder unanimity. But if a corporation has a
one vote per share rule, this would be an incredibly easy feat for a majority owner.
Additionally, voting practices rarely require all shareholders participate in a vote and
some shareholders do not own common stock giving them the right to vote. Ultimately,
if a publicly traded company wanted to implement religious beliefs in the corporate
structure, they would likely find a way to successfully go about doing it.
Currently, there are both public and private corporations in existence that
conform with the religious beliefs of their shareholders and can do so under the law.
Shareholders have quite a bit of freedom when determining how they would like their
corporation to be run. But these corporations should not receive regulatory waivers for
such behavior. Allowing companies to opt out of applicable laws runs the risk of
disrupting the level playing field necessary for fair competition in the market. It would
essentially create a race to the bottom. Corporations claiming religious exemption would
have an unfair advantage, both fiscally and legally, over companies not claiming
exemption, resulting in more companies adopting restrictive policies and claiming
exemption in an effort to keep up.
Ultimately, allowing owners to impose their religious beliefs on corporations in a
way that requires exemption puts the very foundation of laws surrounding corporate
structure at risk. Even if it was found there is not sufficient evidence to pierce the
corporate veil, allowing such exemptions would result in more corporations seeking
318

Burwell v Hobby Lobby Stores, concurring opinion, pg. 20

108

these protections, impacting the entire economy and placing a large financial burden on
the government. It would also put millions of employees and their dependents at risk of
being denied necessary health treatments and infringe on their own religious freedom.
Should for-profit corporations be considered “persons” who exercise religion?
Given the problems that would arise if owners were allowed to use a corporation
as a vessel to further their own religious beliefs, the next question becomes whether a
corporation should be considered a person exercising religion in its own right. In the
Dictionary Act, the definition of a person includes “corporations, companies,
associations, firms, partnerships, societies, and joint stock companies, as well as
individuals”, but only where the context does not indicate otherwise.319 The RFRA itself
specifically expresses “a person’s exercise of religion”.320 Until this case, there has been
no support for free exercise rights to extend towards for-profit corporations.
Furthermore, as Justice Ginsburg points out in her dissent, the Supreme Court has never
“recognized a for-profit corporation’s qualification for a religious exemption from a
generally applicable law, whether under the Free Exercise Clause or RFRA.”321 In
Gallagher v Crown Kosher Super Market of Mass., Inc322, the Supreme Court was faced
with a similar situation involving religious claims in corporations, but four of the five
claimants were human individuals, negating any need for the justices to expressly
determine whether a corporation could independently carry out the litigation. As Justice
Ginsburg explains, until this case, “religious exemptions had never been extended to any
entity operating in ‘the commercial, profit-making world.’”323
With so much attention being focused on corporate personhood and the rights
that accompany this personhood, it is unlikely Congress would forget to expressly state
corporations fall under the umbrella of free exercise protections. It was said best in
Whitman v American Trucking Assns., Inc324, when a justice stated Congress does not
“hide elephants in mouseholes” and the court’s interpretation of the RFRA is indeed an
elephant. Had Congress intended for corporations to be considered as persons under the
RFRA, they would have explicitly stated so and had the opportunity to do so with the
proposed “conscious amendment” discussed earlier. If any interpretation is to be made
here regarding Congress’s intent with the legislation it would be that they never wanted
for-profit corporations to be able to claim exemption. Prior to reaching the Supreme
Court, the lower courts noted in Hobby Lobby Stores, Inc v Sebelius325 that the
legislative record lacks “any suggestion that Congress foresaw, let alone intended that,
RFRA would cover for-profit corporations.” Traditionally, the exercise of religion has
been attributed to the actions of natural persons. A corporation is incapable of carrying
319
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out the aspects that involve the genuine practice of religion. Justice Stevens explained in
Citizens United v Federal Election Comm’n326 that corporations “have no consciences,
no beliefs, no feelings, not thoughts, no desires.” Without these necessary attributes that
are at the very foundation of human nature, is it reasonable to allow corporations rights
associated with a system rooted in those very attributes.
Following this line of reasoning, one may begin to wonder why non-profits are
given access to religious exemption when they share similarities to for-profit
corporations. The key differences are religious organizations seek to foster the interests
of individuals sharing the same beliefs and they do not share the same protections from
incorporation that for-profit corporations enjoy. As Justice Brennan described in
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v
Amos327, “For many individuals, religious activity derives meaning in large measure
from participation in a larger religious community,” and “furtherance of the autonomy
of religious organization often furthers individual religious freedom as well.”
Corporations cannot ensure workers share the same core religious beliefs. In Trans
World Airlines, Inc v Hardison328, it was ruled no religious based criterion can restrict
the workforce of a for-profit corporation. Additionally, while reasonable
accommodation of an employee’s religious exercise may be required of employers,
these accommodations cannot come at the expense of other employees. Furthermore,
non-profits are expected to meet a specific set of requirements to maintain 501(3)(c)
status or church identification, which can also allow for reasonable exemption. Church
identification requires a recognized creed and form of worship, a distinct religious
history, a formal code of doctrine and discipline, a membership not associated with any
other church or denomination, and established places of worship. It is unlikely the
RFRA would allow corporations to hire only those that share their religious beliefs,
which would further the personal nature of the beliefs from the owner. But it is not the
owners bringing forth the claim in this case and anti-discrimination protections within
corporations further support this idea of separation between the personal beliefs and
practices of the owner and the practices within a corporation. Separation cannot solely
apply when it serves the interest of the individual. Non-profits with 501(3)(c) status are
also fairly limited in their involvement in the political sphere, something corporations
have been adamant about maintaining since Citizens United329. Under 501(3)(c) status,
no earnings may injure any private shareholder or individual, they may not attempt to
influence legislation as a substantial part of its activities, they may not participate in
campaign activity, and they must not be organized or operated for the benefit of private
interests. All these scenarios are currently enjoyed by corporations and their
shareholders.
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There is no convincing argument for corporations to be treated as persons in the
exercise of religion and therefore given exemption under the RFRA. While the majority
opinion is of the mind that Congress would have explicitly stated corporations if they
did not see corporations as persons in this context, it seems the alternative should be
true. Given the undertones in both the case law and the political sphere, Congress would
have explicitly stated if they intended for corporations to be treated as persons in this
context and indeed, they had the opportunity to do so. Furthermore, there are distinct
reasons why non-profit should be treated as persons in this context while for-profits
should not. A shared ideology, limitations on practices under 501(3)(c) status, and a goal
of fostering beliefs to benefit their community as opposed to profit seeking all add into
an understandable grating of exemption towards non-profits. It is impossible for
corporations to meet any of these standards or the practical requirements of practicing
religion.
Does requiring contraceptive coverage ‘substantially burden’ religious exercise?
Even if a reasonable argument existed for treating corporations as persons under
the RFRA, it would still need to be shown that the contraceptive coverage requirement
substantially burdens the corporation’s religious practice. When “substantially” was
added in an amendment proposed by Senators Kennedy and Hatch, it was made clear by
Congress that the RFRA “does not require the Government to justify every action that
has some effect on religious exercise.”330 This means that even if a burden was created
by government mandate, it would not necessarily constitute a substantial burden, no
matter how sincere the religious beliefs are. Kaemmerling v Lappin331 explained that the
RFRA differentiates between “factual allegations [plaintiffs’] beliefs are sincere and of a
religious nature” and the “legal conclusion…that [plaintiffs’] religious exercise is
substantially burdened”. Requiring contraceptive coverage could go against the core
beliefs of their religious affiliation, but nevertheless, this would still not constitute a
substantial burden, no matter how strongly they believe it. As Justice Ginsburg explains,
“The requirement carries no command that Hobby Lobby or Conestoga purchase or
provide the contraceptives they find objectionable. Instead, it calls on the companies
covered by the requirement to direct money into undifferentiated funds that finance a
wide variety of benefits under comprehensive health plans.”332 Employees and their
dependents covered by the health care determine which benefit claims are made, not the
religious tendencies of the corporation. If an employee shares the same religious beliefs
as their employers, they are not required to use the contraception in question. But, as
Grote v Sebelius333 explained in the dissenting opinion, “no individual decision by an
employee and her physician – be it to use contraception, treat an infection, or have a hip
replaced – is in any meaningful sense [her employer’s] decision or action.” An employer
330
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is too far removed from the decision-making process to truly claim their religious beliefs
are substantially burdened. Due to privacy laws surrounding medical care, they have no
knowledge of when an employee is using certain contraceptives, nor is the employer
under any positive obligation to directly provide the contraceptives. Instead, they have
an obligation to provide health insurance with generalized coverage requirements that
just so happen to include contraceptives approved by the FDA. There are many
circumstances in daily interactions between people of different religious backgrounds
that have similar potential to contradict an individual’s religious beliefs without any
substantial burden on their personal practice of religion.
Does the requirement to provide contraceptive coverage act ‘in furtherance of a
compelling government interest’?
Assuming corporations were able to somehow prove the contraceptive mandate
did pose a substantial burden to their religious beliefs, they would still have to prove the
requirement was not in furtherance of a compelling government interest. The
contraceptive coverage mandate allows women to avoid unwanted pregnancies and the
health complications that can accompany that pregnancy. It helps protect women who
are at risk for hazardous pregnancies that can result in excruciating pain or even death
and helps prevent certain cancers, menstrual disorders, and pelvic pain. Hobby Lobby
and Conestoga disputing only the use of four out of the 20 FDA-approved
contraceptives does nothing to weaken the compelling interest argument. While it seems
frivolous to hold out over four types of contraceptives when there are 16 other types to
choose from, these four contraceptives serve a distinctly different purpose than
traditional contraceptives. As Justice Ginsburg explains in her dissent, “Notably, the
corporations exclude intrauterine devices (IUDs), devices significantly more effective
and significantly more expensive than other contraceptive methods.”334 The cost of an
IUD is the equivalent of almost one month’s pay for a full-time worker making
minimum wage.335 Furthermore, approximately one in three women have said they
would switch contraceptives if cost was not a factor.336 Only one in four women have an
IUD actually inserted after requesting one due to the cost associated with the
procedure.337 Given these statistics, it is arguable that providing women with safe,
reliable healthcare is a compelling government interest. Especially when men
conveniently receive similar health coverage without facing the same religious
pushback.
Additionally, if Hobby Lobby and Conestoga are allowed to be successful in
their claim it would create a gateway for other corporations to exclude all forms of
334
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contraceptives from their healthcare plans. In their ruling, the majority opinion did
nothing to contradict counsel’s claim that the same argument made by Hobby Lobby and
Conestoga would apply if the employer was against contraceptives entirely for religious
reasons. By placing these two corporations’ religious beliefs over the need for women to
access safe, reliable, and affordable reproductive care, it negates the compelling interest
argument in future claims from corporations. There is no measurable difference between
the argument against the four contraceptives identified in this case and a similar
argument made against all contraceptives. The majority opinion seems to forget the
guidance provided in Cutter v Wilkinson338, when the court acknowledged that the
RFRA’s application “must take adequate account of the burdens a requested
accommodation may impose on nonbeneficiaries.” When determining where the limits
on religious freedom should lie, the court should have taken note from the advice
provided in Prince v Massachusetts339, when it was explained, “The limitations which of
necessity bound religious freedom…begin to operate whenever activities begin to affect
or collide with liberties of others or of the public.” The majority opinion in Hobby
Lobby seems to either favor corporations perceived rights over the legal rights of
employees and their dependents or lacks the forethought necessary to see the slippery
slope this ruling creates. By allowing Hobby Lobby and Conestoga to exclude specific
contraceptive coverage, the ruling hurts the very people the mandate was designed to
protect.
Is the requirement done in the least restrictive means for furthering that
compelling interest?
Now lets just pretend corporations were able to argue that their religious exercise
was substantially burdened by the mandate that acted in furtherance of a compelling
government interest. Even if all these things were true, it still would not mean the
corporation would be successful in their claim. They would still have to show there was
a less restrictive means to achieve the goal of this mandate. In the majority opinion it
becomes abundantly clear the court failed to identify a viable, less restrictive option than
the one put forth in the ACA. When addressing this issue, Justice Ginsburg explains the
courts “cannot require employees to relinquish benefits accorded them by federal law in
order to ensure that their commercial employers can adhere unreservedly to their
religious tenets.”340 Expecting the government to pay for these contraceptives, as the
court suggests, is unrealistic and unreasonable for two reasons. First, the point of going
through the existing employer-based health insurance was to avoid putting employees
through logistical and administrative obstacles. Requiring women to go through the
government for coverage of these contraceptives would require them learn about and
register for the government benefit, essentially having women operate in two
burdensome health systems. Because of the complexity of the US healthcare system,
taking this approach would impede their access to the contraceptive they need and likely
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prevent them for using it all together. Additionally, Title X of the Public Health Service
Act341 “is the nation’s only dedicated source of federal funding for safety net family
planning services.” This funding scheme is not designed to take on the additional
monetary strains of covering insured individuals. Furthermore, it sets the foundation for
access to more restrictive healthcare for women. Earlier in 2019, the federal government
announced new rules that prevent providers receiving Title X funding from giving
patients referrals for abortion services and informing patients of where they can receive
an abortion. Those entities that do provide abortions must wholly separate from those
receiving Title X funding.342 Groups such as Planned Parenthood have chosen to opt out
of Title X funding in order to avoid these restrictions and provide the best healthcare
possible to low-income women, but by forgoing funding they are now facing severe
financial constraints.343 These small changes in interpreting what should and should not
be covered continue to chip away at women’s access to healthcare, creating a restrictive
scenario that is potentially dangerous.
The second issue with expecting the government to pay for these contraceptives
is it becomes unclear where the expectation to pay ends. The court fails to determine
exactly how much the government should cover due to an employer’s sincerely held
religious beliefs. It seems logical if, by the courts reasoning, the least restrictive means
of providing coverage for contraceptives is through the government then this would also
be the least restrictive means for other federal mandates that potentially substantially
burden an employer’s religious beliefs. What happens when an employer argues
covering vaccines, paying minimum wages344, covering HIV treatment, lifesaving
surgeries, or equal pay for women345 substantially burdens their religious beliefs? All of
these examples have been contested in religious arguments in a similar context to Hobby
Lobby and with the precedent set forth in this case, all have a high likelihood of success
in their claims. At what point do the courts draw the line at protecting companies’
religious beliefs at the expense of their employees’ individual rights?
Conclusion:
Ultimately, there are several troubling issues within the ruling of Hobby Lobby346
that have the potential to change the way corporations treat their employees and operate
within federal law. The majority opinion’s willingness to ignore the desires of congress
and the overwhelming legal precedent and corporate law that actively contradicts their
ruling leaves one to believe their goal was to protect the corporation’s will at all costs.
As was shown throughout this case note, Hobby Lobby and Conestoga’s claims should
341
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have failed at every junction. Corporations cannot arguably be seen as person’s
exercising religion given the lack of consciousness and physicality required to genuinely
hold religious beliefs as well as the necessary diversity within a corporation’s
employment. The religious ideology becomes an extension of an owner’s beliefs which
becomes seemingly impossible given the separation required when incorporating.
Additionally, given the separation between the owners and an individual’s private
medical decision, the corporation cannot truly argue their exercise is substantially
burdened. Finally, the mandate supersedes these claims as it can be shown the law is in
furtherance of a compelling government interest and is the least restrictive means
possible. United States v Lee347 said it best when it argued, “When followers of a
particular sect enter into commercial activity as a matter of choice, the limits they accept
on their own conduct as a matter of conscience and faith are not to be superimposed on
statutory schemes which are binding on others in that activity.” What is especially
concerning about this ruling is the precedent it sets for future claims from corporations.
As long as a corporation has a relatively strong religious claim, there is no limit to the
exemptions they can claim. This ruling disrupts the level playing field between
corporations and at best creates a race to the bottom scenario that will leave employees
and their dependents suffering in their wake.

347

United States v Lee, 455 US 252 (1982) –Id., at 261

115

Bibliography
Affordable Care Act of 2010
Burwell v Hobby Lobby Stores 573 US 682 (2014)
Chafee, Z., ‘Freedom of Speech in War Time’ 1919 Harvard Law Review. 32(8) 932973
Citizens United v Federal Election Comm’n 558 US 310, 466 (2010)
Corporation of Presiding Bishop of Church of Jesus Christ of Latter-day Saints v Amos
483 US 327, 342 (1987)
Cutter v Wilkinson 544 US 709, 720 (2005)
Dictionary Act, 1 USC 1
Dole v Shenandoah Baptist Church, 899 F. 2d 1389, 1392 CA4 (1990)
Ducharme, J., 'Planned Parenthood Faces an Uncertain Road Without Title X Funding –
and Patients May Struggle to Get Care' (Time, 19 August 2019)
https://time.com/5655500/planned-parenthood-title-x-funding/
Employment Div., Dept. of Human Resources of Ore v Smith 494 US 872 (1990)
Estate of Thornton v Caldor, Inc 472 US 703 (1985)
Frost, J. and Darroch, J., ‘Factors Associated with Contraceptive Choice and
Inconsistent Method Use, United States, 2004’, 2008 Perspectives on Sexual and
Reproductive Health 40(2)
Gallagher v Crown Kosher Super Market of Mass., Inc 366 US 617 (1961)
Gariepy, A., Simon, E., Patel, D., Creinin, M., and Schwartz, E., ‘The Impact of Out-ofPocket Expense on IUD Utilization Among Women With Private Insurance”, 2011 HHS
Author Manuscripts: Contraception 84(6)
Grote v Sebelius 708 F. 3d 850, 865 (CA7 2013)
Kent Greenfield, 'Hobby Lobby Symposium: Hobby Lobby, “unconstitutional
conditions,” and corporate law mistakes' (SCOTUS Blog, 30 June 2014)
https://www.scotusblog.com/2014/06/hobby-lobby-symposium-hobby-lobbyunconstitutional-conditions-and-corporate-law-mistakes/

Health Resources and Services Administration, Women’s Preventive Services
Guidelines (HRSA 2014) http://www.hrsa.gov/womensguidelines/
Hobby Lobby Stores, Inc v Sebelius, 870 F. Supp. 2d 1278 (2012)
116

Hobby Lobby Stores, Inc v Sebelius, 133 S. Ct. 641 (2012)
Hobby Lobby Stores, Inc v Sebelius, 723 F. 3d 1114 (2013)
Kaemmerling v Lappin 553 F. 3d 669, 679 (CADC 2008)
Prince v Massachusetts 321 US 158, 177 (1944)
Public Health Service Act
Religious Freedom Restoration Act of 1993
Religious Land Use and Institutionalized Persons Act 2000
Tinker v Des Moines Independent Community School District, 393 US 503 (1969)
Tony and Susan Alamo Foundation v Secretary of Labor, 471 US 290, 303 (1985)
Trans World Airlines, Inc v Hardison 432 US 63, 80-81 (1977)
United States v Lee, 455 US 252 (1982) –Id., at 261
Whitman v American Trucking Assns., Inc 531 US 457, 468 (2001)

117

Appendix Two: Preparatory Legislative Report
Religious Freedom Restoration Act of 1993
While most laws surrounding corporate personhood stem from case, through
judicial interpretation some legislation has become key in furthering corporations’
claims for rights once limited to individuals. The extension of the Religious Freedom
Restoration Act (RFRA) to include for-profit corporations is one of the most notable and
controversial examples of the role legislation can play in corporate personhood.
Normally, a legislative report would focus on the key sections put forth in the act but
with the RFRA, the most notable aspects rest in the interpretation of the courts.
Therefore, this legislative report will discuss key sections in the context of its
interpretation and legal precedent set forth in the courts.
Background:
Prior to the establishment of the RFRA, the primary means for protecting
religious freedom and free exercise rested in the US Constitution under the First
Amendment. The courts often interpreted these protections broadly, often finding the
government could only burden the exercise of religion if the burden was necessary due
to a compelling state interest and if the government used the least restrictive means. In
one of the most influential religious freedom cases, Wisconsin v Jonas Yoder348, the
Supreme court ruled compulsory education past 8th grade could not be imposed on
Amish children. The parents’ religious beliefs founded in the Amish faith outweighed
the state’s interest in ensuring its children are educated. As the parents explained, higher
education was unnecessary for their simple way of life and endangered their salvation.
They sincerely held the belief that the children would learn values at home that would
surpass the education they received in school. The Supreme Court agreed with the
parents’ arguments and justified its ruling on the basis “that the Amish community has
been a highly successful social unit within our society, even if apart from the
conventional ‘mainstream’”.349
The Supreme Court’s reasoning in Wisconsin v Jonas Yoder350 of religious
groups being a benefit to society became problematic when it became cleat not all
claims of government interference on religious freedom could be justified. In Bowen v
Roy351, Native American parents applied for a US government welfare program with
their daughter. When asked for their daughter’s Social Security number, her parents
refused. They sincerely held the belief that the use of her social security number outside
of her own choosing to do so prior to her coming of age through spiritual selfactualization would violate their religious beliefs. Essentially, within their religious
values, they believed identifying their daughter through her social security number
348
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would diminish her spiritual uniqueness and “rob her spirit”.352 This is not a unique
religious argument within the courts. Many religious beliefs have issues with being
identified by a number. In Stevens v Berger353 and Callahan v Woods354 argued that a
social security number was a “mark of the beast” used by the antichrist to control the
world. Within their religious views, they genuinely believed individuals must accept a
number to “serve the beast”.
Ultimately, in Bowen v Roy355, the Supreme Court ruled against the family,
reasoning the law at issue was a neutral law. Because the law was applied equally to
anyone applying for these benefits it could not be seen as discriminating against
religious beliefs. Justice Scalia applied this line of reasoning in Employment Division,
Department of Human Resources of Oregon v Smith356 when the courts decided the state
could deny unemployment benefits if a person was fired for violating state drug laws
surrounding the use of peyote, even if the drug use was for religious purposes. In an
explanation of his reasoning, Justice Scalia set the legal precedent that there was no
constitutional right for religious followers to be exempted from neutral and generally
applicable laws. The ruling in Employment v Smith357 created significant backlash from
the “Coalition for the Free Exercise of Religion” which consisted of 66 different
organizations from various religious backgrounds. The Coalition argued the precedent
was too stringent and posed a threat to religious freedom.
As a response to the unanticipated backlash following Employment v Smith358, in
1993, Congress passed the RFRA by a near unanimous vote and re-established the
original compelling interest and least restrictive means test that existed pre-Smith. The
act was considered very moderate legislation with minimal impact or cause for
controversy. The main purpose of the legislation was to reinstate the Sherbert Test,
which was originally established in Sherbert v Verner359 and played a prominent role in
Wisconsin v Yoder360. The RFRA states that it is seeking to “restore the compelling
interest test as set forth in Sherbert v Verner, 374 US 398 (1963) and Wisconsin v Yoder,
406 US 205 (1972) and to guarantee its application in all cases where free exercise of
religion is substantially burdened.”361 The Sherbert Test is a two prong test. The first
prong examines whether the government has placed a burden on the individual’s ability
to freely exercise religion. In this context, burden is defined as placing the individual in
a position where they feel pressured to forego a religious practice through the imposition
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of penalties or withholding benefits. As an almost direct response to Bowen v Roy362 and
Employment v Smith363, Section 3(a) of the RFRA explicitly states, the “Government
shall not substantially burden a person’s exercise of religion even if the burden results
from a rule of general applicability”364 But it is important note that a burden alone is not
enough for a successful claim of exemption from the law.
The second prong of the Sherbert Test explains that the government may still
impose a burden on the exercise of a person’s religion if it successfully meets two
criteria. First, the government must show the applicable law is in “furtherance of a
compelling governmental interest”365. Second, it must prove it “is the least restrictive
means of furthering that compelling governmental interest.”366 When discussing the best
way to determine a compelling interest, Congress decided, “[T]he compelling interest
test as set forth in prior Federal court rulings is a workable test for striking sensible
balances between religious liberty and competing prior governmental interests.”367
Finally, Congress was very clear on the breadth of the RFRA when it said the act would
apply “to all Federal law, and the implementation of that law, whether statutory or
otherwise”.368
All in all, when it was passed, the RFRA was a fairly uneventful piece of
legislation. As Senator Kennedy stated when discussing the RFRA, the purpose of the
legislation was “only to overturn the Supreme Court’s decision in Smith” not to
“unsettle other areas of law” or “create…new rights for any religious practice or for any
potential litigant.”369 At the time of passing, the act did not allow for discrimination
against employees on the basis of sexual identity. Additionally, it would not allow
individuals to be exempt from federal taxes no matter their religious beliefs. In Adams v
Commissioner370, a devout Quaker claimed paying taxes to fund the military was
substantially burdensome to her beliefs. In Miller v Commissioner371, a group of
taxpayers contested the use of social security numbers on tax returns as they had a
genuinely held religious belief that the numbers related to the “mark of the beast” from
the bible. In both cases, the court ruled participation in the Federal tax system and the
use of identifying numbers held a compelling government interest.
Given the rare clarity Congress provided when drafting this legislation and the
intent behind it, there should not have been any substantial changes to existing law or
groundbreaking cases as a result of such legislation. The large amount of bipartisan
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cooperation on a subject that typically divides the two parties is another clear indicator
of the benign nature of this legislation. Because of this, it was a complete shock when
the RFRA was found at the center of the creation of corporation’s religious rights and
has become a vessel for discrimination.
Where things began to go wrong:
In City of Boerne v Flores372, the Supreme Court found the RFRA was an
unconstitutional use of Congress’s enforcement powers as it applied to state and local
governments, though it remained enforceable at a federal level. In order to address this
issue, Congress passed the Religious Land Use and Institutionalized Persons Act of
2000 (RLUIPA). While this was intended to be a fairly simple solution, the RLUIPA
altered the RFRA’s definition of “exercise of religion”.373 The RFRA originally defined
“exercise of religion” as “the exercise of religion under the First Amendment to the
Constitution.”374 The RLUIPA amended this definition to include “any exercise of
religion, whether or not compelled by, or central to, a system of religious belief.”375 This
simple change initiated a debate amongst the courts as to the correct scope to apply to
the RFRA. In Rasul v Myers376, in his concurring opinion, Justice Brown explained,
“There is no doubt that RLUIPA’s drafters, in changing the definition of ‘exercise of
religion’, wanted to broaden the scope of the kinds of practices protected by RFRA, not
increase the universe of individuals protected by RFRA”. This interpretation leads one
to believe the scope of the RFRA should be expanded to protect more religious practices
as opposed to the traditional views the laws have had towards religion. But in Hobby
Lobby v Burwell, the majority opinion of the Supreme Court argued the change in
definition was intended to be “an obvious effort to effect a complete separation from
First Amendment case law”377 With this interpretation, the courts were able expand
religious protects from individuals and religious nonprofit organizations to included
corporations, including ones with no religious affiliation or religious purpose in the
goods and services it provides.
Criticisms and Issues
These subtle changes to the RFRA created a domino effect of issues so
problematic it became incredibly controversial for states to pass legislation of a similar
structure. Support for the RFRA was split down party lines and human rights activist
have begun to powerfully oppose the act for its furtherance of discrimination and
favoritism of religious ideology at the expense of other citizens’ ability to coexist in the
US.
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The first issue with the RFRA is it now allows the courts to place religious
ideology at a higher degree of importance than federal law. While the act originally
sought to place safeguards to prevent this through the compelling interest test, it was not
clear in what should be considered a compelling interest, allowing religious groups to
exploit the law for their own religious purposes. The most famous instance of this
occurred when Hobby Lobby v Burwell378 extended religious protection under the RFRA
to corporations. The majority opinion based their reasoning on the alteration of the act’s
definition of the exercise of religion and the Dictionary Act’s inclusion of “corporations,
companies, associations, firms, partnerships, societies, and joint stock companies, as
well as individuals” in the definition of a “person”.379 Up until this case, there was no
legal precedent that would qualify a for-profit corporation for religious exemption, as
the exercise of religion has historically been a characteristic of natural persons. In fact,
the message from previous court rulings made it quite clear there was no intention of
granting corporations religious exemptions. In Trustees of Dartmouth College v
Woodward380, Chief Justice Marshall explained a corporation is “an artificial being,
invisible, intangible, and existing only in contemplation of law.” In Citizens United v
Federal Election Comm’n381, which famously expanded the role corporations play in
federal elections, Justice Stevens sought to limit the true “personhood” of a corporation,
explaining that they “have no consciences, no beliefs, no feelings, no thoughts, no
desires.” These are not the attributes of an entity capable of practicing religion.
While it could be argued that the First Amendment’s free exercise protections
have already been extended to include religious-based nonprofit organizations so it is
not a far stretch to include for profit corporations in this sphere of protection as well,
there are several factors that make this problematic reasoning. First, nonprofits are
created for a specific purpose and share a single goal and belief system. Many
individuals find religious activity derives its meaning from participating in a religious
community.382 Thus far, the Supreme Court has avoided extending First Amendment
free exercise protections towards for-profit corporations, instead opting to grant
religious exemptions through the RFRA. This is likely due to the fact that corporations
exist in an environment where it is impossible for every person within the company
share a religious ideology and community. By law, no religious criterion can restrict a
for-profit corporation’s work force.383 Title VII of the Civil Rights Act of 1964 requires
reasonable accommodation of an employee’s religious exercise, but the
accommodations cannot come “at the expense of other [employees]”. This approach
focuses on the individual’s personal practice of religious activity and protects them from
potential workplace discrimination. The alternative approach created in Hobby Lobby v
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Burwell384 focuses on protecting the owner’s religious beliefs by allowing them to use
the corporation as a vessel for imposing their beliefs on employees. It violates
employees free exercise rights under the First Amendment while also risking the health
and wellbeing of employees by restricting their access to necessary healthcare.
In the past, the courts have been less than inclined to acknowledge corporations’
religious practice or owners use of the corporation to further their religious beliefs.
United States v Lee385 was considered one of the key cases providing guidance on how
the courts should navigate corporations making religious claims. Lee, a member of the
Old Order Amish, had a business in farming and carpentry. He sincerely believed
withholding Social Security taxes from employees or paying employer’s taxes violated
his Amish faith. The court found imposing this burden was not unconstitutional,
recognizing the important governmental interest in everyone paying taxes. The justices
observed two key points. First, it explained, “When followers of a particular sect enter
into commercial activity as a matter of choice, the limits they accept on their own
conduct as a matter of conscience and faith are not to be superimposed on statutory
schemes which are binding on others in that activity.”386 This point applies particularly
to the need to maintain a level playing field in corporate competition. If certain
companies were able to avoid certain costs due to their religious proclivities, it would
give them an unfair advantage or create a tidal wave of companies claiming religious
exemption severely impacting the economy and benefits of the citizens within that
society. Laws protecting against unfair corporate practices are vital to protecting the
delicate balance within a thriving economy. Second, the Lee court justices explained that
allowing a religion-based exemption to a commercial employer would “operat[e] to
impose the employer’s religious faith on the employees.”387 Because a corporation
cannot guarantee all of their employees will share a religious belief system, it is
unrealistic to allow a corporation (and its owners) to impose their religious beliefs on
their workforce. This violates the employees First Amendment free exercise protections
and their right to choose what beliefs they subscribe to. Additionally, the RFRA used in
this capacity undermines the federal requirements of the Affordable Care Act by failing
to acknowledge the compelling interest of the government to have employer’s provide
comprehensive healthcare. Finally, it undermines corporate competition laws by giving
“religious” corporations an unfair advantage by being exempt from costly laws.
The second issue with the RFRA is that it is discriminatory towards individuals
that those subscribing to certain religious beliefs disapprove of. This problem has been
specifically prominent within the LGBTQ+ community. When Massachusetts became
the first state to recognize marriage equality, the Supreme Judicial Court declared that
the “decision in no way limits the rights of individuals to refuse to marry persons of the
same sex for religious or any other reasons. It in no way limits the personal freedom to
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disapprove of, or to encourage others to disapprove of, same-sex marriage.”388 At the
time, this declaration seemed unnecessary and obvious, although perfectly capturing
some of the louder members of the religious community feelings with the creation of
these laws. On a state level, multiple state governments took a similar tone when
drafting legislation, being sure to include language that protected religious freedom. One
example that highlights the prominence of these religious concerns is that the Vermont
legislation went as far as to include such religious concerns towards marriage equality in
the title: “Act to Protect Religious Freedom and Recognize Equality in Civil Marriage”.
Additionally, in Obergefell v Hodges389, Justice Kennedy stated in his majority opinion,
“it must be emphasized that religions, and those who adhere to religious doctrines, may
continue to advocate with utmost, sincere conviction that, by divine precepts, same-sex
marriage should not be condoned.”390 Furthermore, three of the four dissenting opinion
made it clear they believed the ruling did not go far enough to protect religious freedom.
Justice Alito portrayed the religious community as victims in this scenario, explaining in
his dissent, “that those who cling to old beliefs will be able to whisper their thoughts in
the recesses of their homes, but if they repeat those views in public, they will risk being
labeled as bigots and treated as such by governments, employers, and schools.”391 The
overall tone of lawmakers and the courts during this time conveyed the idea that an
entire group of people should ne subjected to hate and opposition in an effort to protect
religious groups in a situation that has no bearing on the practice of their own religious
beliefs. Moreover, some would argue that, in an ideal world, LGBTQ+ laws should not
exist at all as the rights of these religious groups are more important due to their
inclusion in the First Amendment in the US Constitution.
Empowered by the Hobby Lobby ruling, states went even further to institute their
own form of the RFRA on a state level to protect against potential “threats” to religious
freedom. Mississippi’s version of the RFRA included religious exemptions to all antidiscrimination laws. Indiana and Arkansas’s versions grant religious rights to
corporations and can be invoked in private lawsuits instead of being limited to situations
of government infringement on the practice of religious beliefs. Additionally, companies
who sought exemptions prior to Hobby Lobby and were denied now have a legal
foundation for a successful claim under the RFRA. Given that the courts are not allowed
to question the validity of the religious claim, just the burden imposed, it would not be a
far stretch for any of the following cases to succeed in their claims. In Newman v Piggie
Park Enterprises, Inc392, the owner of a restaurant chain argued he should be allowed to
refuse to serve African American patrons due to his religious beliefs opposing racial
integration. In re Minnesota ex rel. McClure393, Christion owners of a closely held, forprofit health clubs believed the Bible proscribed hiring or retaining an “individual living
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with but not married to a person of the opposite sex”, “a young, single woman working
without her father’s consent or a married woman working without her husband’s
consent”, and any person “antagonistic to the bible”, including “fornicators and
homosexuals”. Even more frightening, by allowing contraceptives to be excluded from
mandated health care, the RFRA creates a pathway for other medical treatments to be
religiously exempted as well. This could include blood transfusions (Jehovah’s
Witnesses), antidepressants (Scientologists), medications derived from pigs, which
include anesthesia, intravenous fluids, and pills coated with gelatin (certain Muslims,
Jews, and Hindus), and vaccinations (Christian Scientists).
The religious community has latched on to the RFRA as a means to control
others who do not subscribe to their practices. While their motive my be a strong desire
to “save” as many individuals as they can, the infringement on others lifestyle and
human rights is unjustifiable. Saving individuals should not involve subjecting people to
hate speech and discrimination and putting them at a risk of physical harm by limiting
access to healthcare.
A third issue with the RFRA is it is discriminatory towards people who do not
abide by a religion as it does not protect those with genuinely held moral beliefs not tied
to a religious practice. Just to clarify, this is not an argument the morally driven people
should be able to discriminate against other individuals nor should they be able to
restrict access to healthcare for other individuals. But they also should not be punished
for crimes that the religious community is exempt from, nor should they be expected to
pick up the added expense of those exemptions. One of the standout cases for allowing
illegality in the religious community is Gonzales v O Centro Espirita Beneficente Uniao
do Vegetal394 which found illegal substances could be used as long as it was used in a
religious ceremony. Additionally, an amendment was added to the RFRA providing
further protections for the use of peyote within the Native American Church. It states,
“the use, possession, or transportation of peyote by an Indian for bona fide traditional
ceremony purposes in connection with the practice of a traditional Indian religion is
lawful and shall not be prohibited by the United States or any state. No Indian shall be
penalized or discriminated against on the basis of such use, possession or
transportation." If an individual were to utilize these same drugs for recreational
purposes, or for the purpose of their own spiritual journey, they would be charged to the
fullest extent of the law even though the only measurable difference between these two
scenarios is belonging to a recognized religious community.
Furthermore, the nonreligious community consistently picks up the tab for the
exemptions of religious groups. In Hobby Lobby v Burwell395, it was found the least
restrictive means for providing contraception to employees was to use taxpayer funded
programs through the government. While both religious and non-religious individuals
pay taxes, it is the religious groups that enjoy tax breaks and exemptions. Meanwhile,
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non-religious individuals have the healthcare they pay for restricted, their taxes
dedicated towards protecting religious groups, and repeatedly have to jump through
hoops to access the medication they need because their employer refuses to pay for it
due to their personal beliefs.
Conclusion
The unchecked protections granted towards the religious community continues to
become a burden to the nonreligious community. It infringes on individuals’ personal
practice of their own personal morality, whether religious or not. Thomas v Reviews Bd.,
Ind. Empl. Sec. Div.396 made it clear the courts were not allowed to question where an
individual draws the line in defining which practices are a threat to their religious
beliefs. The RFRA distinguished between the “factual allegations that [plaintiffs’]
beliefs are sincere and of a religious nature,” (which the court must accept as truth) and
the “legal conclusion…that [plaintiffs’] religious exercise is substantially burdened”
(which is a question for the court to answer).397 The use of the RFRA in the courts has
shown the judicial system will hesitate to against any religious claim. While they tip toe
around claims that could constitute discrimination, there is a movement of cases being
filed that continuously pushes the boundaries of what is acceptable discrimination. The
extension of RFRA exemptions towards for-profit corporations, especially in a
healthcare coverage, creates a very dangerous scenario because it allows owners to use
their companies as vessels to overpower and control their employees, once again placing
individuals with conflicting beliefs at the losing end of the law.
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