QUEEN’S

UNIVERSITY
BELFAST

ESTP1845

Domestic abuse and Article 2 of the European Convention on Human
Rights: applying the Grand Chamber judgment in Kurt v Austria

McQuigg, R. (2023). Domestic abuse and Article 2 of the European Convention on Human Rights: applying the
Grand Chamber judgment in Kurt v Austria. European Human Rights Law Review, 2023(6), 564-578.

Published in:
European Human Rights Law Review

Document Version:
Peer reviewed version

Queen's University Belfast - Research Portal:
Link to publication record in Queen's University Belfast Research Portal

Publisher rights
© 2023 Sweet & Maxwell.
This work is made available online in accordance with the publisher’s policies. Please refer to any applicable terms of use of the publisher.

General rights

Copyright for the publications made accessible via the Queen's University Belfast Research Portal is retained by the author(s) and / or other
copyright owners and it is a condition of accessing these publications that users recognise and abide by the legal requirements associated
with these rights.

Take down policy

The Research Portal is Queen's institutional repository that provides access to Queen's research output. Every effort has been made to
ensure that content in the Research Portal does not infringe any person's rights, or applicable UK laws. If you discover content in the
Research Portal that you believe breaches copyright or violates any law, please contact openaccess@qub.ac.uk.

Open Access
This research has been made openly available by Queen's academics and its Open Research team. We would love to hear how access to
this research benefits you. — Share your feedback with us: http://go.qub.ac.uk/oa-feedback

Download date:14. Oct. 2026


https://pure.qub.ac.uk/en/publications/743b0d76-a3a4-447c-b8e5-f0cd53ce5c74

Domestic Abuse and Article 2 of the European Convention on Human Rights:
Applying the Grand Chamber Judgment in Kurt v Austria.
Dr. Ronagh McQuigg”
Abstract

The Grand Chamber of the European Court of Human Rights issued its first judgment in a case
focusing on domestic abuse in June 2021 in Kurt v Austria. This judgment has the potential to
be of vital importance to the development of the Court’s jurisprudence on this issue. In this
Jjudgment, the Grand Chamber set out in detail a number of principles which should henceforth
be applied by the Court when addressing the positive obligations of states under Article 2 of
the European Convention on Human Rights in the context of domestic abuse. This article seeks
to analyse the extent to which the Grand Chamber’s judgment has impacted the Court’s
approach in subsequent cases involving alleged violations of Article 2 in the context of

domestic abuse.

Domestic abuse affects vast numbers of people throughout all nations of the world, and is an
issue which has recently been brought even more clearly into focus, given that levels of such
abuse have increased substantially around the globe since the onset of the COVID-19
pandemic.! Traditionally domestic abuse was not an issue which was viewed as falling within
the ambit of international human rights law, which was originally formulated to protect the
rights of the individual from encroachment by the state. Nevertheless, through the

development of the concepts of state responsibility and positive obligations, human rights law

* Dr. Ronagh McQuigg is a Reader in the School of Law, Queen’s University Belfast.
"' UN Women, ‘Measuring the Shadow Pandemic: Violence against Women during COVID-19’, 4 November

2021, https://data.unwomen.org/publications/vaw-rga.



https://data.unwomen.org/publications/vaw-rga

has now evolved so that in certain circumstances states have duties to protect the rights of
individuals from being violated through the actions of third parties, such as in situations
involving domestic abuse. For example, in its General Recommendations 192 and 35, the UN
Committee on the Elimination of Discrimination Against Discrimination (CEDAW
Committee) has interpreted the UN Convention on the Elimination of All Forms of
Discrimination Against Women (CEDAW), which contains no express reference to violence
against women, in such a manner as to encompass such abuse in both the public and private
spheres.* Such developments are not of course confined to the UN, but can also be seen within
regional systems such as the Council of Europe, in which, for example, the Convention on
preventing and combating violence against women and domestic violence (Istanbul

Convention) was adopted in 2011.°

2 UN Committee on the Elimination of Discrimination Against Women, General Recommendation No. 19:
Violence against women (1992).

3 UN Committee on the Elimination of Discrimination Against Women, General Recommendation No. 35:
Gender-based violence against women (2017). For discussion of General Recommendation No. 35, see R.
McQuigg, “The CEDAW Committee and Gender-Based Violence against Women: General Recommendation No
357 (2017) 6 International Human Rights Law Review 263.

4 For further discussion of developments at the UN level, see R.J.A. McQuigg, The Istanbul Convention, Domestic
Violence and Human Rights (Abingdon: Routledge, 2017), pp.22-31. For discussion of domestic abuse as a
human rights issue more generally, see J. Herring, Domestic Abuse and Human Rights (Cambridge: Intersentia,
2020).

5 For further discussion of the Istanbul Convention, see McQuigg (2017). Also, in 1994 the Inter-American
Convention on the Prevention, Punishment and Eradication of Violence against Women (Convention of Belém
do Para) was adopted by the General Assembly of the Organization of American States (OAS); and in 2003 the
Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (Maputo

Protocol), which encompasses inter alia violence against women, was adopted by the African Union.



However, the focus of this article is on developments in the case law of the European Court of
Human Rights (ECtHR) on the issue of domestic abuse. Remarkably it was not until 2007 that
domestic abuse was considered substantively by the Court.® Nevertheless, through the
application of the concept of positive obligations, it has now been established that such abuse
can constitute a violation of the right to life under Article 2 of the European Convention on
Human Rights (ECHR); the right to be free from torture or inhuman or degrading treatment
under Article 3; the right to respect for private and family life under Article 8; and the
prohibition of discrimination found in Article 14. Developments such as the adoption of the
Istanbul Convention and the multitude of documents issued by various UN bodies regarding
domestic abuse as a human rights issue are of course immensely significant. However, the
ECHR is one of the few international or regional human rights instruments with a judicial
enforcement mechanism, and indeed the ECtHR has been described as “the crown jewel of the
world’s most advanced international system for protecting civil and political liberties.”” The
approach of the ECtHR to the issue of domestic abuse is therefore of great importance, and

merits detailed exploration.

The ECtHR has now developed a considerable body of jurisprudence on domestic abuse.

998

However, problems have arisen regarding how the so-called “Osman test”® should be applied

¢ Kontrova v Slovakia (App. No.7510/04), judgment of 31 May 2007.

7 L.R. Helfer, “Redesigning the European Court of Human Rights: Embeddedness as a Deep Structural Principle
of the European Human Rights Regime” (2008) 19 European Journal of International Law 125, 125.

8 This test was developed by the ECtHR in Osman v United Kingdom (2000) 29 E.H.R.R. 24 and is used to
determine if states have failed in their positive duties to protect the right to life of individuals from the criminal

acts of third parties.



in domestic abuse cases involving the right to life under Article 2, and this matter eventually
fell to be addressed by the Grand Chamber in its judgment of June 2021 in Kurt v Austria.’ As
the first case involving domestic abuse to be considered by the Grand Chamber, this judgment
has the potential to be of vital importance to the development of the ECtHR’s corpus of
jurisprudence on this issue. In this judgment, the Grand Chamber set out in detail a number of
principles which should henceforth be applied by the ECtHR when addressing the positive
obligations of states under Article 2 in the context of domestic abuse. However, there are very
few studies which analyse the Court’s recent jurisprudence on domestic abuse subsequent to

the Grand Chamber’s judgment,'”

or which explore the difficulties which surrounded the
application of the Osman test to cases involving such abuse.!! By providing a detailed
exploration of the use of Article 2 by the ECtHR in its recent case law of domestic abuse, the
article aims to address this gap in the literature. The piece seeks to analyse the extent to which
the Grand Chamber’s judgment in Kurt v Austria has impacted the approach of the ECtHR in
subsequent cases involving alleged violations of Article 2 in the context of domestic abuse. In

order to do so, the article will begin by examining the Court’s use of Article 2 in cases prior to

the Grand Chamber’s judgment, and will outline the difficulties involved in applying the

% (App. No0.62903/15), judgment of 15 June 2021.

19 One such study is R. McQuigg, “Tkhelidze v Georgia: Domestic Abuse and the European Court of Human
Rights” (2022) 11 International Human Rights Law Review 138.

' Some discussion of these difficulties can be found in R. McQuigg, “Kurt v Austria: Domestic Violence Before
the Grand Chamber of the European Court of Human Rights” (2021) European Human Rights Law Review 550;
and R. McQuigg, “Kurt v Austria: Applying the Osman Test to Cases of Domestic Violence” (2020) European
Human Rights Law Review 394. For discussion of the Osman test generally, see F.C. Ebert and R.I. Sijniensky,
“Preventing Violations of the Right to Life in the European and Inter-American Human Rights Systems: From

the Osman Test to a Coherent Doctrine on Risk Prevention?” (2015) 15 Human Rights Law Review 34.



Osman test to cases involving domestic abuse. The piece will then consider the Grand
Chamber’s judgment in Kurt v Austria and the principles set out therein as regards the approach
which should be taken by the ECtHR in domestic abuse cases, particularly when Article 2 is
engaged. The article will then consider how these principles have been applied by the Court
in its subsequent jurisprudence. It seems from the judgments that have since been issued by
the ECtHR that henceforth the principles set out by the Grand Chamber will generally be
followed closely by the Court, thus leading potentially to a more uniform approach being
adopted in its consideration of such cases. Also, the application of these principles could lead
to the ECtHR finding violations in circumstances in which it would not have done so prior to

the Grand Chamber’s judgment.

1. Article 2 in Domestic Abuse Cases prior to Kurt v Austria

Domestic abuse constitutes a considerable risk to the right to life. For example, in England
and Wales, 362 domestic homicides were recorded by police during the three year period
ending March 2020. This represented 19 per cent of all homicides where the victim was aged
16 or over during this period.'? Prior to Kurt v Austria, the ECtHR held in a significant number
of cases that states had failed to take sufficient measures to protect the right to life in

circumstances involving domestic abuse. Violations of Article 2 were found on this basis in

12 Office for National Statistics, ‘Domestic abuse prevalence and trends, England and Wales: year ending March
2021°, available at

https://www.ons.gov.uk/peoplepopulationandcommunity/crimeandjustice/articles/domesticabuseprevalenceandt

rendsenglandandwales/yearendingmarch2021
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Kontrova v Slovakia in 2007;'* Branko Tomasic and Others v Croatia in 2009;'* Opuz v
Turkey, also in 2009;'> Durmaz v Turkey in 2014;'® Civek v Turkey in 2016;'7 Halime Kilic v

Turkey, also in 2016;'® and Talpis v Italy in 2017."

In all of these cases, the Osman test was applied. This test was derived from the judgment of
the ECtHR in Osman v United Kingdom®® and is applied by the Court in all cases in which it
is alleged that a state has failed to take appropriate steps to protect the right to life of an
individual from the criminal acts of a third party. In Osman it was established that in
appropriate circumstances Article 2 entails a positive duty on the state to take preventive
operational measures to protect an individual whose life is at risk from the criminal acts of
another individual. However, for such a positive duty to arise,

it must be established that the authorities knew or ought to have known at the time of

the existence of a real and immediate risk to the life of an identified individual from the

criminal acts of a third party and that they failed to take measures within the scope of

their powers which, judged reasonably, might have been expected to avoid that risk.?!

13 (App. No0.62903/15), judgment of 15 June 2021.

14 (App. No0.46598/06), judgment of 15 January 20009.
5(2010) 50 E.H.R.R. 28.

16 (App. N0.3621/07), judgment of 13 November 2014.
17 (App. No0.55354/11), judgment of 23 February 2016.
18 (App. No0.63034/11), judgment of 28 June 2016.

19 (App. No0.41237/14), judgment of 18 September 2017.
20(2000) 29 E.H.R.R. 24.

21 Osman (2000) 29 E.-H.R.R. 24 at [116].



In almost all of the domestic abuse cases involving alleged breaches of Article 2 which came
before the ECtHR prior to Kurt v Austria, applying the Osman test resulted in findings that the
states in question had failed in their obligations under Article 2 to protect the lives of
individuals from the actions of perpetrators of domestic abuse. An exception arose in the 2020
case of Tershana v Albania,* in which the applicant suspected that her former husband, who
had previously been abusive, had been behind an acid attack which she had sustained. She
alleged that there had been a violation of Article 2 on the basis that the state authorities had
failed to take measures to protect her from the acid attack. However, the Court found that there
had been no positive duty on the part of the state to take preventive operational measures in
this instance as the national authorities had only found out about the violent behaviour of the
applicant’s former husband after the incident in question. The Court held however that there
had been a breach of Article 2 in its procedural aspect, as the authorities had failed to conduct
a prompt and effective investigation with the aim of identifying, prosecuting and punishing the

applicant’s assailant.

At first glance therefore, use of the Osman test in Article 2 cases involving domestic abuse did
not appear problematic in that application of this test resulted in findings of violations in almost
all such instances. Although a breach of Article 2 in its substantive aspect was not found in
Tershana, this was unsurprising given that the state authorities had not been aware of abusive
behaviour on the part of the applicant’s former husband until after the incident in question had
taken place. However, a recognition had begun to grow that application of the Osman test in

some circumstances could be problematic, as “over time the Osman Test has been applied to a

22 (App. N0.48756/14), judgment of 4 August 2020.



number of scenarios for which it was not originally conceived.”? Ebert and Sijniensky
comment that,
This would not be problematic if the different scenarios followed the inherent logic of
the Osman case or if the Test was able to accommodate these scenarios in a satisfactory
manner ... (T)his is, however, not always the case. Rather, some of these scenarios
differ significantly from that at stake in Osman, which sometimes renders the Osman
Test's application unsuitable.?*
Domestic abuse certainly constitutes a scenario which differs considerably from that which
arose in the Osman case. Osman involved a teacher who had injured a student to whom he had
developed an inappropriate attachment, and who had killed the student's father. Prior to this
incident he had carried out attacks on the family's property and threatened the deputy head
teacher who had expressed strong concerns regarding his behaviour. This scenario clearly
differed greatly from the context of domestic abuse, in which even if the risk to life does not
appear to be immediate as such, there is a substantial possibility that this could escalate at any

point.

Although there had been little academic commentary on the difficulties surrounding the

application of the Osman test to cases of domestic abuse, these problems had been the subject

of judicial comment in a number of cases. For instance, although Valiuliene v Lithuania,” a

23 Ebert and Sijniensky, at 345.
24 Ebert and Sijniensky, at 345.
25 (App. N0.33234/07), judgment of 26 March 2013. For detailed discussion of this case, see R. McQuigg, “The
European Court of Human Rights and Domestic Violence: Valiuliene v Lithuania” (2014) 18 International

Journal of Human Rights 756.



domestic abuse case of 2013, involved Article 3 as opposed to Article 2, Judge Pinto De

Albuquerque nevertheless commented regarding the Osman test in his concurring judgment

that,

Realistically speaking, at the stage of an “immediate risk” to the victim it is often too
late for the State to intervene. In addition, the recurrence and escalation inherent in
most cases of domestic violence makes it somehow artificial, even deleterious, to
require an immediacy of the risk. Even though the risk might not be imminent, it is

already a serious risk when it is present.?¢

In Volodina v Russia,*” a 2019 domestic abuse case again involving a breach of Article 3, Judge

Pinto De Albuquerque gave a separate opinion in which he further discussed this point, stating

that,

A “real and immediate risk” in the context of domestic violence infers that the risk,
namely the batterer, is already in the direct vicinity of the victim and about to strike the
first blow. Were the test to be applied in such a manner, two concerns arise. Firstly,
any protective action offered by the State would be too late and secondly, the State
would have a legitimate excuse for not acting in a timely manner, since it is implausible
to assume that the victim will be constantly accompanied by a State agent who may
jump in to help. Hence, the “immediacy” of the Osman test does not serve well in the

context of domestic violence.?®

2 Valiuliene (App. No.33234/07) Concurring Opinion of Judge Pinto De Albuquerque, at [31].

27 (App. No. 41261/17), judgment of 9 July 2019.

28 Volodina (App. No.41261/17) Separate Opinion of Judge Pinto De Albuquerque, joined by Judge Dedov, at

[12].



In the 2017 case of Talpis v Italy,”® which did involve Article 2, the ECtHR demonstrated some
willingness to interpret the Osman test in such a manner as to take account of the specific
circumstances involved in domestic abuse cases. The Court stated that, “in judicial cases
involving disputes relating to violence against women, the national authorities have a duty to
examine the victim’s situation of extreme psychological, physical and material insecurity and
vulnerability and, with the utmost expedition, to assess the situation accordingly.”*® The
ECtHR also commented that, “the risk of a real and immediate threat ... must be assessed
taking due account of the particular context of domestic violence. In such a situation it is not
only a question of an obligation to afford general protection to society ... but above all to take
account of the recurrence of successive episodes of violence within the family unit.”?!
Nevertheless, such an approach did meet with some opposition. A partly dissenting opinion
was given by Judge Spano, in which he stated that,
Regardless of how the judgment [in Talpis] frames it, the Osman test continues to apply
in the same way here as in other contexts triggering the State’s Article 2 preventive
obligation; the Court’s domestic violence case-law has continued to apply a strict
Osman test without any alterations. Diluting the Osman standard, to take account of
the nature of different types of fatal criminal offences between individuals, will simply
impose an unrealistic burden on law enforcement authorities.>?

Given the emergence of such questions surrounding the application of the Osman test in

domestic abuse cases, it would only be a matter of time before this issue would have to be

2 (App. No0.41237/14), judgment of 18 September 2017.
 Tulpis (App. No.41237/14) at [130].
31 Talpis (App. No.41237/14) at [122].

32 Talpis (App. No.41237/14) Partly Dissenting Opinion of Judge Spano, at [9].
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directly addressed by the ECtHR.

2. The Judgment of the Grand Chamber in Kurt v Austria

Such questions ultimately resulted in the referral of Kurt v Austria* to the Grand Chamber. In
this case the applicant alleged that the Austrian authorities had failed to fulfil their obligations
to protect herself and her children (referred to in the judgment as A and B) from violence on
the part of her husband (referred to in the judgment as E), which had ultimately resulted in her
son’s death. In July 2010, the applicant had informed the police of her husband’s violent
behaviour towards her over a number of years. In January 2011, E was convicted of
committing bodily harm and dangerous threatening behaviour and was given a sentence of

three months’ imprisonment, which was suspended for three years with probation.

The applicant filed for divorce on 22 May 2012, and stated at the divorce hearing that the
breakdown of the marriage was due to her husband’s violence and continuous threats. Later
that day, the applicant reported her husband to the police for rape and for making dangerous
threats. She stated that since February 2012, E had been threatening on a daily basis either to
kill her or to kill the children. The applicant said that she had not reported these threats at an
earlier stage as she had been afraid that her husband would carry these out if she had done so.
She reported that E. was violent towards her on a regular basis, and was also violent towards
the children. However, the situation had escalated on 19 May when the matter of a potential
separation had arisen. During the ensuing argument, E had choked and raped her. The

applicant reported that she was in great fear of her husband and that she had gone to the police

33 (App. N0.62903/15).

11



in order to obtain protection for both herself and her children. A police officer then
accompanied the applicant to the family home. E contested the allegations, although the
children confirmed that he had regularly been violent towards them and towards their mother.
A barring order was subsequently issued against E. This order obliged him to leave the home
and prohibited him from returning either to it or to the surrounding areas, as well as barring
him from the applicant’s parents’ home and its surrounding area. In addition, E.’s keys to the
marital home were seized. Criminal proceedings were issued against him on the basis of the

suspicion of rape, bodily harm and making dangerous threats.

On 25 May 2012, E went to the school which A and B attended. He asked A’s teacher if he
could speak to A in private and the teacher, who had no knowledge of the issues within the
family, agreed. A was later found in the basement of the school, with gunshot injuries. He

was taken to hospital and died two days later. E was discovered to have committed suicide.

The applicant brought proceedings before the ECtHR, arguing that the state had failed to fulfil
its positive obligations to protect her son’s right to life under Article 2. However, in a
judgment issued on 4 July 2019,%* the Chamber applied the Osman test and held unanimously
that there had been no violation of Article 2.% Notably, Judge Huseynov issued a concurring
opinion in which he remarked that, “the relevance of (the Osman) test is questionable in the
particular context of domestic violence, that is to say, in cases where domestic violence has

fatal results.”*® He proceeded to state that,

34 (App. No. 62903/15), judgment of 4 July 2019.
35 For further discussion of the first instance judgment, see McQuigg (2020).

36 Kurt (App. No.62903/15), Chamber judgment, Concurring Opinion of Judge Huseynov, at [3].
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It is widely recognised that domestic violence often constitutes not just an isolated
incident, but rather a continuous practice of intimidation and abuse. Therefore the State
authorities should react, with due diligence, to each and every act of domestic violence
and take all necessary measures to make sure that such acts do not lead to more serious
consequences. It follows that the duty to prevent and protect comes into play when the
risk to life is present, even if it is not imminent. In other words, in a domestic violence
case, the positive obligation to protect life can be violated even where the risk to life is
not immediate.>’

Judge Huseynov thus appeared to be of the view that the “immediacy” element of the Osman

test should not be applied in cases involving domestic abuse.

The case was then referred to the Grand Chamber, the majority of which agreed with the first
instance judgment that there had been no violation of Article 2 on the facts of the case.’
However, the Grand Chamber took the opportunity to set out in some detail the positive
obligations of the state under Article 2 in the context of domestic abuse, and focused in
particular on how the Osman test should be applied in such cases. Although the Grand
Chamber did not jettison the “immediacy” element of the Osman test in situations of domestic
abuse, it made it clear nevertheless that this element must be applied in such a way as to take
account of the specific circumstances of such cases. In this regard, the Grand Chamber stated
that, “The existence of a real and immediate risk to life ... must be assessed taking due account

of the particular context of domestic violence”, and proceeded to clarify “what it means to take

37 Kurt (App. No.62903/15), Chamber judgment, Concurring Opinion of Judge Huseynov, at [4].

38 For further discussion of the Grand Chamber’s judgment, see McQuigg (2021).
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into account the specific context and dynamics of domestic violence under the Osman test”.>

Firstly, the Grand Chamber stated that “an immediate response to allegations of domestic
violence is required from the authorities”,** and that “special diligence is required from the
authorities when dealing with cases of domestic violence”.*! The judgment then noted that “in
order to be in a position to know whether there is a real and immediate risk to the life of a
victim of domestic violence ... the authorities are under a duty to carry out a lethality risk
assessment which is autonomous, proactive and comprehensive.”** In doing so, the authorities
should “not rely solely on the victim’s perception of the risk, but ... complement it by their
own assessment.”* The Grand Chamber emphasised the importance of regular training for
authorities dealing with victims, in terms of understanding the dynamics of domestic abuse,
thereby enabling them to better assess any risk and to respond in an appropriate manner. Also,
“where several persons are affected by domestic violence, be it directly or indirectly, any risk
assessment must be apt to systematically identify and address all the potential victims”.** In
addition, “the law-enforcement authorities should share information on risks and coordinate
support with any other relevant stakeholders who come into regular contact with persons at
risk, including, in the case of children, with teachers”.*> As regards the interpretation of the

term “immediate” in the Osman test, the Grand Chamber stated that “the application of the

3 Kurt (App. N0.62903/15), Grand Chamber judgment, at [164].
40 Kurt (App. No0.62903/15), Grand Chamber judgment, at [165].
4 Kurt (App. No0.62903/15), Grand Chamber judgment, at [166].
42 Kurt (App. No0.62903/15), Grand Chamber judgment, at [168].
4 Kurt (App. N0.62903/15), Grand Chamber judgment, at [169].
4 Kurt (App. N0.62903/15), Grand Chamber judgment, at [173].

4 Kurt (App. No0.62903/15), Grand Chamber judgment, at [174].
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immediacy standard in this context should take into account the specific features of domestic
violence cases, and the ways in which they differ from incident-based situations™ such as that
which pertained in the Osman case itself.*® In particular, “consecutive cycles of domestic
violence, often with an increase in frequency, intensity and danger over time, are frequently
observed patterns in that context”.*’ If it is established that there is a real and immediate risk
to the life of one or more identified individuals, the positive obligation on the part of the state
authorities to take operational measures is then triggered. In this respect, the Grand Chamber
asserted that, “the toolbox of legal and operational measures available must give the authorities
involved a range of sufficient measures to choose from, which are adequate and proportionate

to the level of (lethal) risk that has been assessed.”*®

Having set out the principles to be applied in domestic abuse cases generally, the Grand
Chamber then proceeded to apply these to the facts of the case in question. In finding no
violation of Article 2, the majority were of the view that,
the authorities displayed the required special diligence in responding swiftly to the
applicant’s allegations of domestic violence, and duly took into account the specific
domestic violence context of the case. They conducted an autonomous, proactive and
comprehensive risk assessment, the result of which led them to issue a barring and
protection order. However, the risk assessment did not indicate a real and immediate

lethality risk to the applicant’s son. Therefore, no obligation was triggered to take

46 Kurt (App. No.62903/15), Grand Chamber judgment, at [175].
47 Kurt (App. No.62903/15), Grand Chamber judgment, at [175].

4 Kurt (App. No0.62903/15), Grand Chamber judgment, at [168].
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preventive operational measures in that regard.*’

However, although the Grand Chamber appeared to be in unanimous agreement in terms of the
articulation of the general principles which should be applied in domestic abuse cases, the
Court was sharply divided on the question of how these principles should be applied to the
facts of the case in question. Seven of the 17 judges disagreed with the finding of no violation
of Article 2, and issued a joint dissenting opinion, in which they asserted that “the risk
assessment procedures in place were flawed in certain important respects”, and that “the
assessment of the lethality risks was also inadequate as to its substance, as the authorities
unjustifiably overemphasised certain factors and underemphasised others.”*° The dissenting
judges pointed out that the police had not been authorised to carry out any risk assessment
beyond that which was made in order to ascertain whether a barring order should be issued.
This required only a finding of a risk of further violence by the alleged perpetrator, and did not
consist of a comprehensive risk assessment focusing specifically on whether there were lethal
risks to the family members.>! In particular, no separate risk assessment was explicitly carried
out as regards the children, and the authorities appeared to have focused exclusively on the
applicant as the main target of E’s violence and threats.”? According to the dissenting judges,

a real and immediate risk should have been identified, and the measures adopted were

4 Kurt (App. No0.62903/15), Grand Chamber judgment, at [211].

50 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elosegui,
Felici, Pavli and Yiiksel, at [7].

S Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elésegui,
Felici, Pavli and Yiiksel, at [9].

32 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elésegui,

Felici, Pavli and Yiiksel, at [12].
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insufficient to address this risk. Indeed, the only protective measure which was adopted by the
authorities was the barring order issued against E, which prevented him from entering the
family home, the applicant’s parents’ home and the areas surrounding both. However, the fact
that the order was limited to these locations undermined its effectiveness. In addition, as the
dissenting judges stated, “it is widely recognised in the domestic violence context that barring
orders, in and of themselves, are not sufficient to prevent an attack on life, even if they mitigate

the risk to some extent and should certainly be used as appropriate”.>

The elaboration by the Grand Chamber of the general principles to be applied in domestic abuse
cases was undoubtedly much to be welcomed. In particular, the fact that it has now been
established beyond doubt by a Grand Chamber judgment that the “immediacy” element of the
Osman test should be interpreted in such a manner as to take account of the specific nature of
domestic abuse serves to clarify the approach of the ECtHR in this respect, and is certainly a
meritorious development in the jurisprudence of the Court on this issue. It has now been firmly
established that, although the Osman test should still be used in such cases, it must be applied
in such a manner as to take account of the particular circumstances of domestic abuse, as

distinct from other types of criminality.

However, it is arguable that the way in which the majority of the Grand Chamber then
proceeded to apply these principles to the specific facts of the case in question was problematic.
Having established that account must be taken of the particular circumstances of domestic

abuse, it seems that the majority may then have failed to take these circumstances into

33 Kurt (App. No0.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elésegui,

Felici, Pavli and Yiiksel, at [35].
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consideration in a sufficient manner. For example, the dissenting judges were of the view that
elements which had been overemphasised by the authorities during the risk assessment
included the fact that when the police had interviewed E he had presented as being calm and
cooperative, and that he was friendly towards acquaintances.’* However domestic abuse takes
place behind closed doors.>> Frequently the perpetrators of this form of abuse will appear to
the outside world as courteous and non-violent. In addition, it appeared that the authorities had
placed too much emphasis on the fact that the applicant had not reported the alleged rape and
strangulation by E until three days after the attack.’® As noted above, domestic violence is an
“unseen crime” which victims are often reluctant to report to the police. This reluctance may
be for a number of reasons, including a fear of reprisals from the perpetrator. The fact that the
applicant had remained in the marital home for three days could not be regarded as an

indication of a lack of danger.

Aspects of the situation which in the view of the dissenting judges were afforded insufficient
emphasis by the authorities in the risk assessment included the pattern of escalating violence
endured by the applicant and her children. In particular, E had attempted to strangle the

applicant and, as the dissenting judges noted, “There is strong empirical evidence that

34 Kurt (App. N0.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elosegui,
Felici, Pavli and Yiiksel, at [24].

35 See further R.J.A. McQuigg, International Human Rights Law and Domestic Violence (Abingdon: Routledge,
2011), pp.75-76.

36 Kurt (App. No.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elésegui,

Felici, Pavli and Yiiksel, at [27].
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attempted strangulation is a significant red flag.”>’ The authorities may also have afforded
insufficient attention to the presence of a number of triggers of domestic homicide, such as the
fact that the question of a divorce had arisen.”® Indeed, it is often the case that the most
dangerous time for a victim of domestic abuse is when she seeks to leave the relationship.

The dissenting judges were thus of the view that, “The judgment ... risks being seen as not
taking sufficiently seriously the general principles laid out regarding risk assessment in cases
of domestic violence.”*® The Grand Chamber judgment in Kurt v Austria certainly constituted
a substantial development in the jurisprudence of the ECtHR on the issue of domestic abuse,
however it remained to be seen how the principles articulated therein would henceforth be

applied by the Court.

3. Tkhelidze v Georgia and A and B. v Georgia

Tkhelidze v Georgia®® was the first case involving domestic abuse in which judgment was

issued by the ECtHR after the Grand Chamber judgment in Kurt v. Austria. In this case, the

applicant’s daughter (referred to in the judgment as MT), had been killed by MT’s abusive ex-

57 Kurt (App. No0.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elosegui,
Felici, Pavli and Yiiksel, at [20]. For discussion of strangulations and domestic abuse, see H. Douglas and R.
Fitzgerald, “Strangulation, Domestic Violence and the Legal Response” (2014) 26 Sydney Law Review 231; and
S. Edwards, “The Strangulation of Female Partners” (2015) 12 Criminal Law Review 949.

8 Kurt (App. N0.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elosegui,
Felici, Pavli and Yiiksel, at [21].

3 Kurt (App. No0.62903/15) Joint Dissenting Opinion of Judges Turkovi¢, Lemmens, Harutyunyan, Elésegui,
Felici, Pavli and Yiiksel, at [41].

60[2021] ECHR 614. For further discussion of this case, see McQuigg (2022).
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partner (referred to in the judgment as LM). Within a period of around six months, MT and
the applicant had requested assistance from the police on at least 11 occasions. On each of
these instances, they had clearly explained the level of violence involved in LM’s conduct, and
indeed LM himself had admitted that he had been threatening to kill MT. The police had been
aware that LM suffered from pathological jealousy, and that MT experienced extreme fear at
seeing him approaching either her home or her workplace. However, no criminal investigation
had been opened into the matter, and no restrictive measures had been issued regarding LM.
Following MT’s death, an investigation was opened into the homicide, however this
investigation was discontinued. The applicant then requested on multiple occasions that an
investigation for negligence be opened against the police officers who had dealt with MT’s

case, but to no avail.

The applicant argued that the state had failed to fulfil its positive obligations to protect the right
to life of MT under Article 2, and that the state had also violated the Article 14 non-
discrimination provision. She alleged that, despite being aware of the danger posed to MT’s
life by LM’s violent behaviour, the police had failed to take the necessary preventive measures;
and also that the relevant authorities had failed to investigate the circumstances which had
contributed to MT’s death and to hold all those involved criminally responsible. Following
consideration of the facts of the case, the ECtHR held that there had indeed been a violation of

Article 2, in both its substantive and procedural aspects, taken in conjunction with Article 14.

In its judgment in Tkhelidze, the ECtHR, citing the judgment of the Grand Chamber in Kurt,
stated that, “Whenever there are any doubts about the occurrence of domestic violence or
violence against women, an immediate response and further special diligence is required of the

authorities to deal with the specific nature of the violence in the course of the domestic
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proceedings”.®! Again citing the Grand Chamber’s judgment, the Court identified three

questions to be addressed in assessing this matter — “whether a real and immediate danger
emanating from an identifiable individual existed, whether the domestic authorities knew or
ought to have known of the threat, and, should the above two questions be answered in the
affirmative, whether the authorities displayed special diligence in their response to the
threat”.®> The ECtHR stated that, “Where there is a lasting situation of domestic violence,
there can hardly be any doubt about the immediacy of the danger posed to the victim”,** Given
that that MT and the applicant had requested assistance from the police on at least 11 occasions,
the Court concluded that the police knew or ought to have known of the real and immediate

threat to MT’s safety.

As regards the requirement of special diligence which had been emphasised by the Grand
Chamber in Kurt, the ECtHR identified a number of failings on the part of the authorities.
Firstly, there were indications of inaccurate or incomplete evidence-gathering by the police. In
this respect, the Court stated that,
shortcomings in the gathering of evidence in response to a reported incident of domestic
violence can result in an underestimation of the level of violence actually committed,
can have deleterious effects on the prospects of opening a criminal investigation and
even discourage victims of domestic abuse, who are often already under pressure from

society not to do so, from reporting an abusive family member to the authorities in the

81 Tkhelidze [2021] ECHR 614 at [48].
82 Tkhelidze [2021] ECHR 614 at [52].

63 Tkhelidze [2021] ECHR 614 at [53].

21



future.®
Citing the Grand Chamber’s judgment in Kurt, the ECtHR commented that, “It is also
significant in this connection that, when recording the incidents, the police officers do not
appear to have conducted a ‘lethality risk assessment’ in an autonomous, proactive and
comprehensive manner”.% The Court was of the view that there had been plenty of evidence
which would have warranted the institution of criminal proceedings against L.M., and that it

was “deplorable that the law-enforcement authorities did not do so.”

The ECtHR proceeded to state that “the inactivity of the domestic law-enforcement authorities,
in particular the police, appears to be even more unforgivable when assessed against the fact
that, in general, violence against women, including domestic violence, has been reported to be
a major systemic problem affecting society in the country at the material time.”®’ The Court
commented that,
the law-enforcement authorities demonstrated a persistent failure to take steps that
could have had a real prospect of altering the tragic outcome or mitigating the harm. In
flagrant disregard for the panoply of various protective measures that were directly
available to them, the authorities failed to display special diligence to prevent gender-
based violence against the applicant’s daughter, which culminated in her death.®

It was thus held that the state had breached its substantive positive obligations under Article 2

6 Tkhelidze [2021] ECHR 614 at [54].
65 Tkhelidze [2021] ECHR 614 at [54].
6 Tkhelidze [2021] ECHR 614 at [55].
67 Tkhelidze [2021] ECHR 614 at [56].

68 Tkhelidze [2021] ECHR 614 at [57].
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read in conjunction with Article 14.

The Court then proceeded to consider the question of whether, given the circumstances of the
case, the state also had a positive procedural obligation under Article 2 to investigate the
inaction of the law-enforcement officials involved. On this point the ECtHR was of the view
that,
in the light of the relevant circumstances of the case, namely the existence of
discriminatory overtones associated with violence committed against women ... there
was a pressing need to conduct a meaningful inquiry into the possibility that gender-
based discrimination and bias had also been a motivating factor behind the alleged
police inaction.®’
The Court therefore held that there had also been a breach of the procedural positive obligations

under Article 2 read in conjunction with Article 14.

It can thus be seen that the ECtHR in Tkhelidze certainly made use of the principles which had
been laid out by the Grand Chamber in Kurt, particularly as regards the need for “special
diligence” in responding to cases of domestic abuse and the necessity for a lethality risk
assessment to be carried out in an autonomous, proactive and comprehensive manner.
However, it should be noted that the facts of Thhelidze demonstrated particularly major

270

failings, which were termed by the ECtHR as being “unforgivable”’® and “deplorable”.”! Even

if the Osman test had been applied in the traditional manner in this case, a breach would

9 Tkhelidze [2021] ECHR 614 at [60].
0 Tkhelidze [2021] ECHR 614 at [56].

7 Tkhelidze [2021] ECHR 614 at [55].
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undoubtedly still have been found. The potential impact of the Grand Chamber’s judgment in
Kurt would not thus be seen more fully until a domestic abuse case involving less extreme

failings came before the Court.

The ECtHR issued a judgment in another domestic abuse case involving Georgia on 10

February 2022. In A and B. v Georgia’ a victim of domestic abuse (referred to in the judgment

as C) had been killed by her partner (referred to in the judgment as D), who was a police officer.

Similar to Tkhelidze, the circumstances of A and B. again involved particularly extreme failings

on the part of he state, with the Court noting in this regard that
Like the leading case of Tkhelidze, the circumstances of the present application confirm
that there was clearly a lasting situation of domestic violence, which means that there
could be no doubt about the immediacy of the danger to the victim, and that the police
knew or certainly ought to have known of the nature of that situation. Although they
were put on alert about the seriousness of the risks, the police failed to display the
requisite special diligence and committed major failings in their work such as
inaccurate, incomplete or even misleading evidence gathering and not attempting to
conduct a proper analysis of what the potential trigger factors for the violence could
be.”

The ECtHR proceeded to state that,
What is more, whilst the law-enforcement authorities were perfectly aware that (D.)
was using various attributes of his official position to commit abuse against C ... not

only did the police not put an end to that demonstration of ultimate impunity and

2 (App. N0.73975/16), judgment of 10 February 2022.

73 4 and B. (App. No.73975/16) at [47].
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arbitrariness ... they, on the contrary, allowed the alleged abuser to participate in the

questioning of his victim and soon after promoted the abuser to a higher police rank.”*
The Court thus found that the state had breached its substantive positive obligations under
Article 2 read in conjunction with Article 14. As in Tkhelidze, the ECtHR again found that an
effective investigation into the failings on the part of the law-enforcement officials involved
had not been carried out, and that there had therefore also been a breach of the procedural
positive obligations under Article 2 read in conjunction with Article 14. Although the Court
made brief references to Kurt in its judgment in 4 and B., it referred substantially more
extensively to Tkhelidze, given that Georgia had also been the respondent state in the latter

casc.

4. Y and Others v Bulgaria

However, on 22 March 2022 the ECtHR issued its judgment in Y and Others v Bulgaria,”
another domestic abuse case in which the Court found a breach of Article 2. Y and Others
involved arguably less extreme failures than those which were in question in Tkhelidze and A
and B. and thus demonstrates more clearly the impact of the Grand Chamber’s judgment in
Kurt. Indeed it is arguable that had the judgment in Y and Others been issued prior to that of

the Grand Chamber, a violation of Article 2 may not have been found.

In Y and Others v Bulgaria, the first applicant’s daughter (referred to in the judgment as Mrs

V) had been killed by her husband (referred to in the judgment as Mr V). In 2014 Mr and Mrs

7 4 and B. (App. No.73975/16) at [48].

5 (App. N0.9077/18), judgment of 22 March 2022.
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V had stopped living together, and Mrs V had moved into her mother’s flat. In November
2016, Mrs V reported to the police that the tyres of her car had been slashed, and that she
suspected that Mr V had been the perpetrator. She explained that she and Mr V had had an
argument 10 days previously during which he had threatened to kill her, that Mr V owned a
gun and that she feared for her life. Upon being questioned by the police, Mr V denied slashing
the tyres and, given that there were no eyewitnesses to the incident, no criminal proceedings
were issued. In January 2017, the first applicant made an emergency call stating that Mr V had
come to the flat and was acting aggressively. Police officers arrived on the scene and reported
that they had not witnessed an argument, but that they had cautioned the first applicant and Mr
V to act lawfully and to resolve any disputes between them through proper legal channels. In
February 2017, Mrs V complained to the police that, following an argument, her husband had
pursued her, first by car and then on foot. She had met with him in his car at his request to
discuss their daughters. Mr V was summoned to the police station and cautioned to refrain
from making threats or being violent towards his wife. Mrs V then applied for a protection
order, and the District Court issued an interim order the following day. Under the terms of the
order, Mr V was barred from coming within 100 metres of his wife. A final protection order
was issued in June 2017, under which Mr V was ordered to refrain from acts of domestic
violence against Mrs V, and was barred for one year from coming within 100 metres of his

wife, her home and her places of leisure.

On the evening of 17 August 2017, Mrs V made an emergency call stating that her husband
was in breach of the protection order and that he was driving behind her car. She then told the
call handler that her husband had disappeared from view. The call handler advised Mrs V to
lodge a written complaint with the police, which she did that evening. Mrs V informed the

police that her husband had followed her in his car, and she asked for preventive measures to
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be taken before he did “something fatal” to her.”® The next day, Mrs V also lodged a complaint
with the district prosecutor’s office, stating that her husband owned a gun and that she feared
for her life. After leaving the district prosecutor’s office, Mrs V went to a coffee shop, where
her husband appeared and shot her five times. Mrs V died instantly, and her husband was
convicted of aggravated murder and the unlawful possession of a fircarm. Following Mrs V’s
death, an internal police investigation took place to investigate whether the operating
proceedings for domestic abuse cases had been correctly followed. It was found that the
investigation pursuant to Mrs V’s complaint of November 2016 had not been comprehensive
or speedy. In relation to Mrs V’s complaint of 17 August 2017, the internal investigation noted
that as the complaint had contained sufficient information to give rise to a reasonable suspicion
that Mr V had wilfully disregarded the terms of the protection order which had been in place,

the duty inspector should have taken immediate steps to secure his arrest.

In considering whether there had been a violation of Article 2, the ECtHR summarised the
principles which had been set out by the Grand Chamber in Kurt as regards the scope of the
duties placed on state authorities in the context of domestic abuse. Firstly, the authorities must
respond immediately to allegations of such abuse. Secondly, when such allegations come to
their attention, the authorities must carry out “an autonomous, proactive and comprehensive

risk assessment””’

in order to check whether there is a real and immediate risk to life. In doing
so, they must “take due account of the special context of domestic violence when evaluating

the risk’s reality and immediacy”.”® If it is found that such a risk to life exists, the authorities

76 A and Others (App. N0.9077/18) at [30].
77 A and Others (App. No.9077/18) at [89].

78 4 and Others (App. No.9077/18) at [89].

27



must take preventive operational measures which should be sufficient and proportionate to the

assessed level of the risk.

In applying these principles to the facts of the case, the ECtHR stated that the only occasion on
which the police responded immediately was in relation to the incident in January 2017. As
regards Mrs V’s complaint of November 2016, the police did respond quickly, but they simply
noted her allegations and directed her to make a written complaint. When Mrs V did so, the
police did not seek to obtain further evidence until over a month later. In relation to Mrs V’s
complaint of February 2017, the police interviewed and cautioned Mr V nine days later. An
interim protection order was issued promptly by the District Court the day after Mrs V had
brought protection order proceedings, and a final protection order followed in due course.
However, it took three days for the District Court to send copies of the interim order to the
police, and the police department which was competent to enforce the order put it on file
without taking steps to ensure that Mr V would comply with it. It seemed that the final
protection order was not brought to the attention of the police. The emergency call which Mrs
V made the evening before she died was not relayed to the police, and it appeared that neither
of the complaints which she submitted that evening and the following day had been acted upon

before her death.

In relation to the quality of the risk assessment which had been carried out, the ECtHR stated
that there was nothing to suggest that the police had analysed Mr V’s conduct in terms of what
it could indicate regarding his future conduct. Rather the police seemed only to have been
concerned with the question of whether Mr V’s acts should result in a public prosecution, and
appeared to have handled his wife’s complaints without appreciating that the allegations

suggested that the case “concerned the special context of domestic violence and its typical
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dynamics.””® However, even assuming that an informal risk assessment had been carried out,
such an assessment was not “autonomous, proactive or comprehensive”.®’ In particular, there
was no evidence that, following Mrs V’s complaint of November 2016 in which she mentioned
that her husband had a gun, the police had checked whether he was in possession of such a
weapon or had a firearms licence. Referring to the judgment in Kurt, the ECtHR stated that,
“In the context of domestic violence, death threats should always be taken seriously and
assessed as to their credibility”.%! However the police had not paid any attention to the death

threats which Mrs V had reported in November 2016.

In terms of whether the authorities knew or ought to have known that there was a real and
immediate risk to the life of Mrs V, the ECtHR was of the view that had a proper risk
assessment been carried out, it was likely that the authorities would have appreciated
that Mr V., who was alleged to have access to a handgun and had been repeatedly
displaying the signs of an angry, violent and obsessive attitude towards Mrs V., could
pose a real and immediate risk to her life, as those notions are to be understood in the
context of domestic violence.®?
Referring to the requirement for police officers to be “specifically trained on the dynamics of
domestic violence” as stipulated in Kurt,3* the Court opined that the fact that the authorities

had not appreciated the risk to Mrs V’s life seemed to have been due at least partly to the lack

4 and Others (App. No.9077/18) at [98].

% 4 and Others (App. No.9077/18) at [99].

81 4 and Others (App. No.9077/18) at [101], citing Kurt (App. No.62903/15), Grand Chamber judgment, at [200].
%2 4 and Others (App. No.9077/18) at [105].

8 A and Others (App. No.9077/18) at [105], citing Kurt (App. No.62903/15), Grand Chamber judgment, at [172].
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of such training of the officers involved.

In relation to whether the authorities took preventive measures which were adequate in the
circumstances, the ECtHR stated that the only operational measures taken to protect Mrs V
were the interim and final protection orders. However the interim order was not acted upon by
the police department in charge of enforcing it, and it seemed that the final order was not
brought to the attention of the police. The Court concluded that the authorities should have
known on 17 August 2017 at the latest of a real and immediate risk to Mrs V’s life, and that
they failed to take any measures at their disposal which, judged reasonably, might have been
expected to avoid that risk. The ECtHR also referred to the Grand Chamber’s comment in Kurt
that an effective preventive response frequently necessitates coordination between various
authorities, and pointed out that there was no evidence to show that the authorities sought to
coordinate their actions.®* For example, it seemed that the district prosecutor’s office had not
attempted immediately to contact the police when it received Mrs V’s complaint of 18 August.

The Court concluded that there had been a violation of Article 2.

The judgment in Y and Others constitutes a clear demonstration of the importance of the
principles laid down by the Grand Chamber in Kurt for the jurisprudence of the ECtHR on
domestic abuse. In its judgment in Y and Others, the Court cited Kurt extensively and indeed
structured its entire analysis of whether there had been a breach of Article 2 around the
principles which had been set out by the Grand Chamber. Moreover, it is arguable that in the
absence of these principles, a violation may not have been found. Although it cannot be

concluded for certain that a different decision would have been reached if the judgment in Y

8 4 and Others (App. No.9077/18) at [109], citing Kurt (App. No.62903/15), Grand Chamber judgment, at [180].
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and Others had been issued prior to that of the Grand Chamber in Kurt, it is possible that a
breach of Article 2 may not have been found using the Osman test in its traditional form. In Y
and Others, the ECtHR frequently referred to the context of domestic abuse, and if the facts of
the case are taken out of this context, it is debatable whether the Court would have held that
the authorities should have been aware of a real and immediate risk to life. In particular, prior
to the murder of his wife, it seems that Mr V had not actually engaged in physical violence
towards her. It is of course crucial to bear in mind that domestic abuse does not consist solely
of physical violence,® however if the context of domestic abuse is removed from the case, it
is debatable whether the authorities should have been aware of a real and immediate risk to
life. The complaints made to the police could be said to have been small in number and only
three of them related to incidents involving Mrs V (as the incident of 1 January 2017 involved

the first applicant rather than Mrs V herself).

The first of these complaints involved the tyres of a car being slashed, and allegations of death
threats having been made 10 days previously. However, given that there were no eyewitnesses
or evidence from surveillance cameras, the decision to take no further action beyond

questioning Mr V may have seemed reasonable in the absence of the domestic abuse context.

8 For discussion of the concept of coercive control, see E. Stark, Coercive Control: How Men Trap Women in
Personal Life (Oxford: Oxford University Press, 2007); E. Stark, “Rethinking Coercive Control” (2009) 15
Violence Against Women 1509; E. Stark, “Looking Beyond Domestic Violence: Policing Coercive Control”
(2012) 12 Journal of Police Crisis Negotiations 199; E. Stark and M. Hester, “Coercive Control: Update and
Review” (2019) 25 Violence Against Women 81; T.L. Kuennen, “Analysing the Impact of Coercion on Domestic
Violence Victims: How Much is Too Much?” (2007) 22 Berkeley Journal of Gender, Law and Justice 2; and E.
Williamson, “Living in the World of the Domestic Violence Perpetrator: Negotiating the Unreality of Coercive

Control” (2010) 16 Violence Against Women 1412.
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It appears that the failure to comply with the principles set out in Kurt regarding the need to
carry out a speedy and comprehensive investigation of all allegations of domestic abuse, and
the requirement for death threats always to be taken seriously in domestic abuse cases, were

crucial to the Court’s analysis of the authorities’ response to this complaint.

The second complaint made by Mrs V related to her husband pursuing her, first by car and then
on foot. Mr V was summoned to the police station and, despite denying having threatened his
wife physically, was cautioned to refrain from making threats or being violent towards her.
Whilst it could certainly be argued that charges should have been brought against Mr V, if this
incident were taken out of a domestic abuse context again it may not indicate a “real and
immediate risk” to life, particularly as there was no actual physical violence involved and the
victim had voluntarily met with the perpetrator in his car prior to the incident, which could be

said to demonstrate a lack of fear on her part.

Mrs V made her third complaint at around 7.00pm on the evening prior to her death. Again
there was no physical violence involved, and the complaint related to Mr V following his wife
by car. If taken out of the domestic abuse context, it appears that the incident may not indicate
a “real and immediate risk” to life. The complaint which Mrs V made to the district
prosecutor’s office was lodged only around one hour before her death, and if removed from
the context of domestic abuse it may have been reasonable for no action to have been taken
within this time period. However, again the failure to comply with the principle set out in Kurt
that the authorities must respond immediately to allegations of domestic abuse was significant,
as was the failure of the district prosecutor’s office to attempt immediately to contact the police,
given the Grand Chamber’s statement that an effective preventive response frequently

necessitates coordination between various authorities.
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Y and Others v Bulgaria clearly demonstrates the importance of the Grand Chamber’s
judgment in Kurt v Austria. In Y and Others the Court made extensive reference to the Grand
Chamber’s judgment, and indeed structured its analysis of the applicability of Article 2 around
the principles set out by the Grand Chamber. It seems that there is a distinct possibility that
the Court may well have arrived at a different conclusion in Y and Others if the Osman test in

its traditional form had been applied, and that no breach of Article 2 would have been found.

5. Landiv Italy

A month after the judgment of the ECtHR in Y and Others, the Court issued its judgment in
Landi v Italy.®® In this case, the applicant had been attacked on four occasions by her partner
(referred to in the judgment as NP). Proceedings had been commenced against NP on charges
of domestic violence, but no orders had been issued for the protection of the applicant and their
children. During the fourth attack, NP stabbed both the applicant and their son, causing his

death.

In considering the case, the ECtHR again referred to the principles which had been set out by
the Grand Chamber in Kurt v Austria whereby, firstly, the state authorities must react
immediately to allegations of domestic abuse. Secondly, where such allegations are brought
to their attention the authorities must establish whether there is a real and immediate risk to
life. In so doing, the authorities must carry out a risk assessment that is autonomous, proactive
and exhaustive, and must take due account of the context of domestic abuse. Thirdly, if such

a risk is identified, the authorities must take preventive operational measures which should be

8 (App. No. 10929/19), judgment of 7 April 2022. This judgment is available in French only.
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adequate and proportionate to the level of the risk identified.

In applying these principles, the ECtHR found that the authorities had failed to react
immediately to the allegations of domestic abuse made by the applicant. They had also failed
to conduct an immediate and proactive assessment of the risk of the recurrence of the violent
acts committed against the applicant and her children, and to adopt preventative operational
measures to mitigate the risk and to protect those concerned. The authorities had known, or
should have known, of a real and imminent risk to the lives of the applicant and her children.
They should therefore have assessed the risk of further violence and taken appropriate and
adequate action to protect the applicant and her children. In particular, public prosecutors had
remained passive despite the serious risk involved, and their inaction had enabled the
applicant’s partner to continue to attack her with impunity. The authorities could have
implemented protective measures by alerting the social services and placing the applicant and
her children in a refuge, however they had failed to do so. The ECtHR therefore held that the
state authorities had failed in their positive duties to protect the lives of the applicant and her

son, and that there had thus been a breach of Article 2.

It is of course very possible that the ECtHR would have found a violation of Article 2 in Landi
v Italy even if the judgment in this case had been issued prior to that of the Grand Chamber in
Kurt v Austria. Nevertheless, as with Tkhelidze v Georgia and Y and Others v Bulgaria, the
judgment in Landi v Italy again serves to demonstrate that henceforth the ECtHR will approach
domestic abuse cases involving Article 2 through the lens of the principles set out in Kurt —
namely, the need for authorities to react immediately to allegations of such abuse; the need to
carry out an autonomous, proactive and comprehensive assessment to establish whether there

is a real and immediate risk to life, taking account of the domestic abuse context; and, should
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such a risk be identified, the need to take adequate and proportionate preventive operational

measurcs.

6. Conclusion

In conclusion, the judgment of the Grand Chamber in Kurt v Austria certainly constitutes a
landmark in the jurisprudence of the ECtHR on domestic abuse, and in particular as regards
the Court’s use of Article 2 in such cases. Interestingly, the judgment may not result in changes
to the ultimate outcomes in many cases. Even prior to the Grand Chamber’s judgment, the
ECtHR found violations in almost all of the domestic abuse cases in which the state’s positive
obligations under Article 2 were at issue, and Kurt v Austria itself was one of the very few such
cases in which no breach was found. However, the Grand Chamber’s judgment settles the
questions that had arisen regarding how the Osman test should be applied in cases involving
domestic abuse and indeed whether it should be used at all in such cases. It is now beyond
doubt that, although the Osman test should be used, it must be applied in such a manner as to
take account of the specific circumstances of domestic abuse, a recognition which is to be
welcomed. It seems from the judgments that have since been issued by the ECtHR that
henceforth the principles set out by the Grand Chamber will generally be followed closely by
the ECtHR in domestic abuse cases involving Article 2, thus leading potentially to a more
uniform approach being taken by the Court in its consideration of such cases. Also, the
application of these principles could lead to the ECtHR finding violations in circumstances in
which it would not have done so prior to the Grand Chamber’s judgment, as may have been
the case in Y and Others v Bulgaria. The jurisprudence of the ECtHR on domestic abuse has
evolved greatly during a relatively short timeframe — it remains to be seen how this case law

will develop further in the future.

35



	Dr. Ronagh McQuigg0F*
	Abstract

