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Chapter 2. The Reform of the European Social Charter
Stefano Angeleri and Rdisin Dunbar

This chapter offers an overview of the reform process that the European Social Charter system underwent
from the late 1980s until the adoption and entry into force of the 1996 Revised Charter. It does so with
reference to the more contemporary jurisprudence of the European Committee of Social Rights (ECSR),
which reflects the spirit and outcomes of the reform. The first section reviews the reasons for the reform
process, its milestones and early outputs. Section II covers the procedural amendments to the reporting
system and the creation of the collective complaints mechanism to monitor State accountability, and the
third and final section explores how the Charter was substantively revised to address economic, social and
cultural developments that have occurred since the 1960s.

Given that this chapter mainly recalls events and debates that took place in the early 1990s, we frequently
refer to the ECSR by its former name, the Committee of Independent Experts (CIE). All the other Council
of Europe’s bodies are referred to with their current naming.

Table 1. Treaties mentioned in this Chapter

Title Reference Adoption Entry into force Current No.
No. Ratifications
European Social Charter (1961) ETS No. 035 | 18 October 1961 26 February 1965 27 (9 currently
bound by this
version)
Additional Protocol to the European | ETS No. 128 | 5 May 1988 4 September 1992 13
Social Charter
Protocol amending the European ETS No. 142 | 21 October 1991 Not formally in force 23
Social Charter — applied via
CM/Del/Concl(91)
Additional Protocol to the European | ETS No. 158 | 9 November 1995 1 July 1998 15

Social Charter Providing for a System
of Collective Complaints

European Social Charter (revised) ETS No. 163 | 3 May 1996 1 July 1999 34

|. SETTING THE STAGE

Before conducting a substantive exploration of the 1990s reform of the European Social Charter (ESC or
the Charter), this chapter first describes two prior phases of the reform process. First, we introduce the
1988 Additional Protocol to the Charter, which, as an independent mechanism, set out four new substantive
rights on gender equality, workers’ rights and social protection of the elderly. Second, we highlight the
motivations for further reform of the Charter and the formation of the Charte-Rel Committee, which
oversaw the reform of the Charter throughout the 1990s.
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A.1988: THE ADDITIONAL PROTOCOL TO THE CHARTER

The process of reforming the Charter, as a necessary step towards enhanced protection of all human rights
in Burope, was mooted, as eatly as 1978, when the Member States of the Council of Europe (CoE) declared
it their priority to “explor|e] the possibility of extending the lists of [genuinely enforceable] rights of the
individual, notably rights in the social, economic and cultural field”!. In the early 1980s, the Steering
Committee for Social Affairs was entrusted with leading this process in relation to the Charter. Various
consultations were held on the possibility of updating or supplementing the rights of the Charter and on
whether such rights could be included in the European Convention on Human Rights (ECHR). The
prospect of including economic and social rights within the ECHR with the potential for individual petition
was dropped due to the view that socio-economic rights were not generally fully justiciable? As a result, in
1983, the Steering Committee for Social Affairs was assigned the task of drafting an Additional Protocol to
the ESC. After consultations with social partners, including the European Trade Union Confederation
(ETUC), the Union of Industries of the European Community (UNICE, now Business Europe) and the
Parliamentary Assembly (PACE), the Protocol was eventually adopted by the Committee of Minsters of
the CoE in November 1988.

This Additional Protocol was modelled on the Charter of 1961 in terms of its format, but it is formally an
independent legal instrument. It spelled out four new substantive rights which complement those already
included in the Charter. These rights are now also contained in Articles 20 to 23 of the Revised Charter.
Atrticle 1 on the “right to equal opportunities and equal treatment in matters of employment and occupation
without discrimination on the grounds of sex” expanded the scope of Articles 1 and 4 of the Charter of
1961 to explicitly recognise that gender equality in the work environment must be immediately pursued via
negative and positive actions and regulated in legislation, policies, collective agreements and employment
contracts’. Articles 2 and 3 established, respectively, the “right of workers to information and consultation”
and “the right to take part in the determination and improvement of their working conditions and working
environment” within the undertaking. This applies to workers of legal entities “formed to produce goods
or provide services for financial gain and with power to determine their own market policy”. Thus, public
employees are not covered by these provisions, unless they work in public enterprises*. Finally, Article 4
sets out the “right of elderly persons to social protection”, with the purpose of enabling older people “to
remain full [and independent] members of society for as long as possible”. This is the “first international
norm specifically protecting elderly persons” and targets the adoption of coherent intersectoral actions able
to respond to the needs of an ageing European population®.

B. THE 1990s: A “FRESH IMPETUS”® TO ENHANCE THE CHARTER SYSTEM

A number of authoritative scholars have highlighted two considerations underpinning the revitalisation of
the Charter in the 1990s. First, the CoE wanted to strengthen the role of social rights as human rights’.
Indeed, the Charter was transferred to the Directorate of Human Rights within the structure of the CoE in
19898. The need to reassert the prominence of all human rights was made particularly evident by the

I Explanatory Report to the Additional Protocol to the European Social Charter (Strasbourg, 5.V.1988), § 1, referring to the
Declaration on Human Rights of 27 April 1978.

2 Vivien SHRUSBALL, “The Additional Protocol to the European Social Charter — Employment Rights”, Industrial aw Journal,
vol. 18, 1989, p. 40.

3 ECSR, Conclusions XII-5 (1994-95), Statement of interpretation of Article 1 Additional Protocol.

4 ECSR, European Council of Police Trade Unions (CESP) v. Portugal, complaint No. 40/2007, decision on the metits of 23 September
2008, § 42.

5 ECSR, Conclusions XIII-3 (1991-93), Statement of interpretation of Article 4 Additional Protocol.

¢ David J. HARRIS, “A Fresh Impetus for the European Social Charter”, International and Comparative Iaw Quarterly, vol. 41,1992,
pp- 659-676 and 659.

7 Francois VANDAMME, “The Revision of the European Social Chatter”, International Labour Review, vol. 133, nos. 5-6, 1994, pp.
635-654 and 641.

8 David J. HARRIS, op ait, p. 660.



introduction of the European Community’s Social Charter in December 19899, which was foreseen as a
more effective treaty than the CoE’s Social Charter!?. Second, Vandamme and Harris have suggested that
the interest shown by Central and Eastern European countries from the early 1990s in signing and ratifying
CoE human rights instruments was another reason for reinvigorating the Charter!!. The accession of
Central and Eastern European countries to the CoE was expected by the Parliamentary Assembly due to
the rapidly changing internal political situation in that region in 198912, These evolving circumstances, which
ultimately led to the collapse of socialist governments in Eastern Europe and the USSR, highlighted the
need to adapt the CoE’s social rights framework to the differing socio-economic conditions and legal
challenges of a reunited Europe based on liberal freedoms and social guarantees!3. The reformed ESC was
envisioned as a “basic instrument in the European project” that would guide socio-economic reforms in
both the East and the West!4. Regarding the “how” question, several doubts were put forward at the
negotiation tables, and not all State Parties were convinced that it was “possible [or desirable] to protect
these social rights as effectively and dynamically as the other human rights”15.

Against this background, on 5 November 1990, the Informal Ministerial Conference of Human Rights held
in Rome resulted in a decision to reform the ESC system and, a few weceks later, the Committee of Ministers
of the CoE established an ad hoc committee (the Committee on the European Social Charter or Charte-Rel
Committee) to make proposals for improving the effectiveness of the Charter, particularly with regard to
the supervision of the treaty!¢. The Charte-Rel Committee was composed of experts appointed by each
Member State, with bodies such as the PACE, the International Labour Organisation (ILO), ETUC and
UNICE attending meetings as observers.

As discussed below, the first focus of this “revitalising” Committee was on reforming the existing
supervisory mechanism (now the reporting system) through an Amending Protocol. After the first three
meetings and the adoption of the 1991 Amending Protocol, the mandate of the Charte-Rel Committee was
extended to include, in collaboration with the CIE and relevant steering committees, the development of
proposals for a collective complaints procedure!”. This reform strand led to the adoption of the 1995
Additional Protocol to the Charter providing for a system of collective complaints.

Furthermore, in 1992, the Charte-Rel Committee also began to review the substantive content of the
Charter. The criteria established to “amend” the Charter included giving due consideration to the
developments that had occurred in international and European human rights and labour law, to the
existence of social problems not addressed by other instruments, to gender equality and to the fact that
substantive revisions should not level down the overall protection of the Charter!s. Given the reliance on
international instruments, the revisions were arguably influenced by recent standards of the ILO, the UN’s
International Covenant on Economic, Social and Cultural Rights and the Convention on the Rights of the
Child". The Charte-Rel Committee assessed reform proposals in 14 thematic groups (named Group A to
N) until its 10th meeting in February 1994. It then finalised the draft text of the Revised Charter, which
was submitted to the Committee of Ministers in October 1994. Following consultation with the CIE and

¢ Olivier DE SCHUTTER (ed.), The European Social Charter: A social constitution for Europe - La Charte sociale européenne :
Une constitution sociale pour 'Europe, Bruylant, Brusselss, 2010, p. 12.

10 David J. HARRIS, ¢it., p. 661.

1 Francois VANDAMME, ¢it., p. 641; David J. HARRIS, ¢z, p. 661.

12 Pieter VAN DIJK, The Social Charter of the Council of Europe and the European Community, (31 October 1989) Doc. 6138,
Appendix IV, § 16.

13 Jbid.

14 M. Martinez quoted in Council of Europe, Directorate of Human Rights, “Vienna Summit and revitalization of the European
Social Charter”, Document of the 9th Meeting of the Committee on the European Social Charter, 22-25 November 1993
(Strasbourg, document CHARTE/REL (93) 33, 15 Nov. 1993).

15 Francois VANDAMME, ciz., p. 642.

16 CM, Decision No. 498/051290 on the Committee on the European Social Charter (Chatte-rel.) (adopted by the Committee of
Ministers on the 5 December 1990, at the 449t meeting of the Ministers’ Deputies).

17.CM/Del/Concl(91)465/36, Council of Europe Ministetial Conference on the Eutopean Social Charter (Turin, 21-22 October
1991), Report of the Secretary General (adopted on the 11 December 1991 at the 467%™ meeting of the Ministet’s Deputies),
Appendix no. 4.

18 CHARTE-REL (94) 23, Final Activity Report, (adopted by the Committee on the European Social Charter on 19 October 1994),
§ 8.

19 Frangois VANDAMME iz, p. 643.



the Parliamentary Assembly, the Revised European Social Charter was adopted on 3 April 1996 and opened
for signature on 3 May 1996.

ll. REFORMING THE SUPERVISORY MECHANISMS OF THE CHARTER

While the aforementioned reforms of the ESC were welcomed, many observers felt they did not go far
enough due to major issues with the supervision of the Charter. This section first outlines the criticisms of
the Charter’s supervision, including the lengthy process, the frequency of reporting and the extent to which
political considerations influenced supervision. The 1991 Amending Protocol was introduced to address
the reporting mechanism specifically. Later, the 1995 Additional Protocol, which was particularly influenced
by the ILO’s mechanism, was introduced to address specific situations and increase civil society
engagement.

A. CRITICISMS OF THE REPORTING MECHANISM AND THE 1991
AMENDING PROTOCOL

Under Article 21 of the 1961 Charter, Contracting Parties are required to submit reports every two years
on national law and practice in order to comply with their obligations under the ESC2. These reports were
tirst assessed by the CIE (now ECSR) to determine whether each Contracting Party had fulfilled its
obligations?!. Subsequently, the Sub-Committee of the Governmental Social Committee (Governmental
Committee) examined the national reports and the conclusions of the CIE?2. Following this, the PACE
expressed “views” on the conclusions of the CIE and the Governmental Committee. To conclude, the
Committee of Ministers, on the basis of the report of the Governmental Committee, adopted a resolution
containing any necessary recommendations®,

This supervisory mechanism (Part IV of the Charter of 1961) had been subject to a series of criticisms since
its inception. A major criticism concerned to the length of the process, which related to the numerous
bodies and stages involved?. Another complaint was that the roles of the CIE and the Governmental
Committee were not fully clear, to the extent that the latter had “assumed for itself a competence to
interpret and apply the Charter” in ways that often differed from the CIE’s conclusions?. If on the one
hand, the involvement of the PACE was criticised as being time-consuming and “hardly illuminating”, on
the other hand, the Assembly’s engagement with the Charter system was considered desirable for electing
members of the CIE that would establish consistencies with the rules that apply to the European Court of
Human Rights?. In addition, concerns were raised regarding the voting system within the Committee of
Ministers on (in)compliance with the Charter, which required a majority of two thirds of all the CoE’s
Member States, several of which were not State Parties to the ESC, to make necessary recommendations.
Finally, the monitoring system was deemed to fall short in terms of considering the voices of social partners
such as employers’ organisations, trade unions and non-governmental organisations?”.

In 1991, the Charte-Rel Committee met on three occasions, and a draft Amending Protocol was presented
to the Committee of Ministers in September 1991. The Protocol — aimed at “improvling] the effectiveness
of the Charter, and particularly the functioning of its supervisory machinery” — was adopted by the

20 European Social Charter (adopted 18 October 1961, entered into force 26 February 1965), ETS No. 035, article 21.

21 [bid, article 24.

22 [bid, article 27.

23 [bid, article 29.

24 Frangois VANDAMME, cit., p. 639.

% David J. HARRIS, op. cit, p. 662.

26 PACE, Doc. 6640(1991), Report on Renewal of the Council of Europe’s Social Charter: Explanatory Report, 13 May 1991,
§ 4(iv).

27 Frangois VANDAMME, ¢z, p. 641.



Committee of Ministers and opened for signature in October 199128, Many of the above criticisms were
addressed by the 1991 Amending Protocol. In particular, the respective roles of the CIE and the
Governmental Committee were clarified?. The former is mandated to assess “from a legal standpoint the
compliance of national law and practice with the obligations arising from the Charter”?. To do so, the
Committee could (and still can) request “additional information and clarification directly [from] Contracting
Parties”3!. While the decision to retain the Governmental Committee was not immediately unanimous, with
some Parties seeking its abolition, a consensus on the matter was reached within the Charte-Rel
Committee?. In its revised role, the Governmental Committee would instead guide the Committee of
Ministers to adopt its decision, by “examin|ing] national situations and provid[ing] a specific viewpoint
based on social, economic and other policy considerations”, selecting certain problematic matters for the
Committee of Minister’s consideration, suggesting recommendations and proposing studies on social
issues?3. Of significance was the reduced role of the PACE to which the reports of the other interviewing
bodies were submitted to hold periodical plenary debates?*. This followed representations in favour of a
reduced role of the Assembly made by delegates of the PACE before the Charte-Rel Committee3.
Furthermore, the voting system within the Committee of Ministers was reformed so that only Member
States of the ESC could cast their vote to adopt “a resolution covering the entire supervision cycle and
containing individual recommendations to the Contracting Parties”3.

Finally, the Amending Protocol extended the role of social partners in the Charter’s reporting mechanism,
albeit “modestly”?". Under its provisions, national employers’ organisations and trade unions would be
forwarded the State report and would send their comments directly to the Secretary-General rather than via
their respective States?. These comments could then be utilised by the CIE and could be responded to by
the reporting State, although these steps were not mandatory procedure®. The Protocol also introduced a
provision regarding the involvement of non-governmental organisations in the reporting process, in
addition to employers organisations and trade unions. Indeed, the national reports are submitted to
international non-governmental organisations (INGOs) that have consultative status with the CoE under
Article 1 of the Protocol. However, these organisations are not given the faculty to submit their comments
on State reports to the supervisory bodies, and national non-governmental organisations are excluded from
its scope®. The Governmental Committee can now consult an unlimited number of international NGOs
to perform its tasks*!.

Thirteen countries signed the Amending Protocol during the Ministerial Conference held in Turin on 21
and 22 October 1991, and a further ten have signed since. However, the Protocol will formally enter into
force only when it is ratified by all Parties to the European Social Charter of 196142, This does not mean
that the above amendments are deprived of any effect. On the contrary, to avoid jeopardising the revision
process, following a decision taken unanimously by the State Parties to the Charter, the Committee of
Ministers requested that State Parties and the supervisory bodies of the Charter apply certain provisions of
the 1991 Protocol before its entry into force, as long as the text of the Charter allows it*3. Therefore, since
1992, “the Reporting system has taken account of the new provisions in Articles 1, 2, 4, 5 and 6 of the

28 Protocol amending the European Social Charter (adopted 21 October 1991), ETS No. 142, Preamble.

29 Paolo Pucci DI BENISICHI, “Reforms of the Charter Since 1989 — Reform of the Supervisory Machinery and Reform of the
Rights Guaranteed”, in The Social Charter of the 217 Century, Secretariat of the Council of Europe, Strasbourg, 1997, pp. 39-65.

30 Amending Protocol 1991, ¢it., article 2.

1 Thid.

32 Manfred MOHR, “The Turin Protocol of 22 October 1991: A Major Contribution to Revitalizing the European Social Charter”,
European Journal of International Law, vol. 3, no. 2, 1992, p. 364.

33 1bid, article 4; Explanatory Report to the Protocol amending the European Social Charter (Turin, 21.X.1991) § 9.

34 [bid, article 6.

3 PACE, Res. 967(1991), Renewal of the Council of Europe’s Social Charter, 13 May 1991, § 6; PACE Rec. 1168(1991), Future of
the Social Charter of the Council of Europe, 24 September 1991, § 9.

36 Amending Protocol 1991, cit., article 5.

37 David J. HARRIS, op. ¢it, p. 669.

38 Amending Protocol 1991, ¢it., article 1.

3 Ibid.

40 David J. HARRIS, ¢iz., p. 670.

4 Amending Protocol 1991, ¢it., article 4.

42 [bid., article 8.

43 CM/Del/Concl(91) of the Committee of Ministers “Decision relating to the application of the 1991 Protocol”, 467th meeting,
Item 11, December 1991.



Protocol in question”#. In brief, the only provision of the Turin Protocol which is still not being applied
is the one regarding the election of the members of the CIE/ECSR by the PACE: they continue to be
elected by the Committee of Ministets.

The functioning of the reporting system has been periodically revised. For example, in 2006, a decision of
the Committee of Ministers established that State Parties to the Charter would present an annual report on
the provisions relating to one of four thematic groups to ensure that every 4 years, an extensive full revision
of compliance with the Charter, with declaratory value, would be completed*. To improve and streamline
the monitoring system, in 2014, another decision of the Committee determined that States that have
accepted the collective complaints procedure should prepare a simplified report every two years. For this
purpose, the States are divided into two groups, with Group A States submitting on even years and Group
B States on odd years#.

B. THE 1995 ADDITIONAL PROTOCOL PROVIDING FOR A COLLECTIVE
COMPLAINTS PROCEDURE

The idea of establishing a collective complaints system to strengthen the effective enforcement of the social
rights in the Charter akin to the ILO mechanisms had been circulating in the CoE since the late 1970s#.
This project was resumed in the early 1990s by the Charte-Rel Committee, which assigned a working party
responsible for designing proposals for a collective complaints mechanism under the Charter supervisory
system. Draft articles were discussed at the Conference of the Ministers in Turin (October 1991), the Final
Resolution of which recommended that the Committee of Ministers continue its activity to promptly deliver
a draft protocol on a system of collective complaints. After meeting five times between July 1991 and May
1992, the Charte-Rel Committee submitted a draft protocol to the Committee of Ministers in mid-1992.
The approval procedure took three years, as certain delegations were not fully convinced of the value of
this mechanism*. Eventually, after consulting with the then CIE and the PACE, the text was adopted by
the Committee of Ministers in 1995 and entered into force in 1998. The collective complaints mechanism
was conceived as optional, with States becoming bound upon ratification of the 1995 Additional Protocol.
Under the 1996 Revised Charter, the collective complaints mechanism continues to be governed by the
1995 Additional Protocol®.

The core objective of this instrument was to enhance the effectiveness, speed and impact of the
implementation of the Charter by also increasing the participation of labour and non-governmental
organisations in the supervision of State compliance with European social rights standards>. This created
a parallel protection system to the judicial protection provided under the ECHR for civil and political rights,
even though the Protocol only authorised certain organisations to lodge “collective” complaints regarding
alleged incompliance of State laws and practice with the ESC’s articles. Individuals are precluded from
lodging complaints under the collective complaints mechanism. This mechanism has been described as a
compromise, as many non-governmental organisations had called for a mechanism whereby decisions could
be appealed to the European Court of Human Rights (ECtHR) or another independent court>. The
introduction of an appeal mechanism had been due for discussion since the establishment of the Charte-

4 Council of Europe, “Additional information on the reform of the Reporting system of the European Social Charter”, at the
European Social Charter web portal: https://www.coe.int/en/web/european-social-charter/additional-information-on-the-
reporting-system.

4 CM Dec. (2006)53 of the Committee of Ministers “New system for the presentation of reports on the application of the European
Social Charter”, 963rd meeting, Item 4.2, 3 May 2006.

46 CM Dec. (2014)26 of the Committee of Ministers “Ways of streamlining and improving the reporting and monitoring system of
the European Social Charter”, 1196th meeting, Item 4.7, 2-3 April 2014. Infographics at European Social Charter web portal:
https://www.coe.int/en/web/european-social-charter/reporting-system.

47 Explanatory Report to the Additional Protocol to the European Social Charter Providing for a System of Collective Complaints,
Strasbourg, 9.X1.1995, § 1, referring to the PACE’s Recommendation no. 839 of 1978.

4 Frangois VANDAMME, cit., p. 653.

4 European Social Charter (revised) (adopted 3 May 1996, entered into force 1 July 1999), ETS No. 163, Part IV, article D.

50 Additional Protocol to the European Social Charter Providing for a System of Collective Complaints, Strasbourg (adopted 9
November 1995, entered into force 1 July 1998) ETS No. 158, Preamble.

51 Paolo Pucci DI BENISICHI, iz, p. 49.
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Rel Committee. The initial rejection of the appeal procedure was grounded in the desire for a non-judicial
reporting system>2. The Netherlands advocated for a separate organ to rule on the interpretation of the
Charter, following debate on a proposal that the ECtHR would be the most competent authority for such
a mechanism?>3. Ultimately, however, the idea of an appeal process was abandoned once the supervisory
organs’ parameters were agreed to, due to the complexity and lack of agreement on the matter of an appeals
procedure>.

According to Articles 1 and 2 of the Protocol, the organisations that can file a collective complaint are: 1)
international employers’ organisations and trade unions, which act as observers in the national reporting
context (i.e., ETUC for employees and Business Europe and the International Organisation of Employers
for employers); 2) INGOs that have consultative status with the CoE and that are on a list established for
this purpose by the Governmental Committee®®; 3) “representative’” national organisations of employers
and trade unions from within the jurisdiction of the respondent State, whereas being “representative” is an
autonomous international concept for the ECSR%; and 4) optionally for States, “representative” and
“particularly competent” national NGOs>’. However, if a State Party decides to allow applications from
national NGOs, it cannot draw up a list of admitted NGOs, and this open-endedness has arguably
prevented States from opting into this rule®. As per Article 3 of the Protocol, unlike trade unions and
employers’ organisations, admissibility criteria for international and national NGOs include that they can
submit complaints only in matters in which they “have been recognised as having particular competence”.

While the limited role granted to NGOs has been described as depriving the Charter’s supervisory
mechanism of a useful and engaging element®, the establishment of the collective complaints mechanism
fundamentally changed the supervision of the Charter, enabling the supervisory bodies to intervene in
urgent or specific situations®. Indeed, the admissibility critetia are not particulatly strict compared to those
for the proceedings before the ECtHR: as well as stipulating the representativeness and specialised
competence of certain complainant organisations, the Protocol explicitly indicates that the complaints must
be drafted in writing and explain why national law and practice is incompatible with the Charter and/or the
1988 Protocol. In addition, unlike the mechanism for applications before the ECtHR, the collective
complaints mechanism does not require an exhaustion of domestic remedies as an admissibility criterion
for complaints. Within the Charte-Rel Committee, it was agreed that detailed rules on admissibility should
be left to the CIE/ECSR to stipulate®!. As a result, the ECSR has a sufficient matgin of appreciation in this
regard, and the current admissibility rate is above 90%%2.

The stages of submission and examination of the complaint are regulated by Articles 5, 6 and 7. Several
clauses of these articles suggest that cases should be processed within a short and reasonable time of
submission of the complaint. It is also stipulated that each Party may react to the other Party’s memorials
and comments on both admissibility and merits with written submissions and that the ECSR has the faculty
to organise hearings, which are very rare in practice. Finally, a “report” on the legal findings is submitted to
the applicant, as well as to all Parties to the ESC. The report is also submitted to the Committee of Ministers,
which makes it public and issues a resolution or a recommendation within four months. During the
meetings of the Charte-Rel Committee, in 1991, the ILO expressed certain reservations regarding the
involvement of the Committee of Ministers at this stage of the procedure with regard to the independence

52 Hilde REIDING, The Netherlands and the Development of International Human Rights Instruments, Antwerp, Intersentia, 2007, p. 186.
53 Ibid, p. 188.

54 1bid.

55 The current list was updated in January 2019, cf. GC(2019)1, “List of INGOs entitled to submit collective complaints”, at:
https://rm.coe.int/gc-2019-1-bil-list-ingos-01-01-2019/1680947¢d7.

56 Cf. e.g. ECSR, Confédération frangaise de 'Encadrement “CFE-CGC” v. France, complaint No. 9/2000, decision on admissibility of 6
November 2000, § 6.

57 Additional Protocol 1995, ¢it., article 2(1). As of September 2020, only Finland has made such declaration.

8 Holly CULLEN, “The Collective Complaints Mechanism of the European Social Charter”, Enropean Law Review, vol. 25, 2000,
pp. 18-30 at 22.

%9 Paolo Pucci DI BENISICHLI, ¢iz., p. 48.

0 Ihid, p. 51.

¢! For bird-eye view of these, cf. Explanatory Report to the 1995, gp. m‘ § 31 and “The Collccnve Complaint Procedure on the
web portal of the European Social Charter at: q

procedurel.
02 BECSR, Activity Report 2018 of the European Committee of Social Rights, Strasbourg, Council of Europe, 2018, p. 15.
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of the outcome and excessive similarities with the reporting system procedure®. However, as the
Explanatory Report to the Protocol confirms, the legal assessment conducted by the CIE/ECSR cannot
be reversed by the Committee of Ministers, which makes “political determinations based on economic and
social factors in the State party” and whose participation is intended to contribute to the operationalisation
and follow-up of the report’s findings, which are not enforceable per se®. Overall, the involvement of the
Governmental Committee in this monitoring procedure is marginal: While the Charte-Rel Committee had
actually advised against any involvement of this body, the adopted Protocol provides that the Governmental
Committee may only be consulted by the Committee of Ministers before the report is adopted, with the
adoption of a resolution if voting majority is reached%. The follow-up of the decisions of non-conformity
with the Charter is based on information in the subsequent report to the ECSR. Further rules governing

the collective complaint procedure, including those on the adoption of immediate measures, are contained
in the Rules of the ECSR®,

Academic observers have identified certain normative weaknesses of the procedure. For example, to avoid
excessive constraints on the participation of INGOs in this monitoring procedure, it would have been
preferable to establish detailed “personal” admissibility criteria rather than giving the Governmental
Committee the power to draw up a list of pre-approved NGOs¢”. The procedure has also been criticised
because of the lack of binding force of ECSR decisions and for the suggestion that social rights are
“collective rights” and, thus, essentially different from justiciable individual rights®. However, the main
focus of scholars’ debates has been on whether the involvement of the Committee of Ministers, a political
body, is desirable “in what ought to be an independent, quasi-judicial process”®. In cases where the ECSR
has determined a finding of “non-conformity” with the Charter, the fxt of the Protocol indicates that the
Committee of Ministers “shall” make a “recommendation” to the defending State and that the voting within
the body shall consider the conzent of this recommendatory act and not its for’0. In practice, this has not
happened. The final acts of the procedure have been “resolutions”, not “recommendations”, a circumstance
that may undermine the credibility and effectiveness of a non-binding outcome”. Other authors have
supported the practice of the Committee of Ministers by arguing that — while the legal assessment is for the
ECSR to make — political considerations of a socio-economic nature should also be taken into account at
this executive stage and that they may conflict with the desirability of addressing the responding State with
a recommendation.

While we leave it to other authors in this volume to assess in detail the effectiveness and structural
consistency of the collective complaint procedure?, it is worth noting that, thanks to this procedure, the
ECSR has become a guasi-judicial body able to “balance the protection of human rights and the need for State
discretion in social policy-making”7*. For Cullen, this is clear in the jurisprudence of the ECSR, which has
progressively articulated the values of the ESC (e.g. autonomy, dignity, equality and solidarity) in detail and,
inspired by the case law of the ECtHR, has employed a series of legal argumentative techniques?.

03 David J. HARRIS, ¢z, p. 673.

¢4 Explanatory Report to the 1995 Protocol, ¢z, §§ 45-48.

5 Ibid, § 48.

% ECSR, Rules of the European Committee of Social Rights, 201st session, 29 March 2004 (as revised up to the 308th

Session, 10 September 2019) articles 23-40.

¢7 David HARRIS, John DARCY, The European Social Charter, Ardsley, Transnational Publishers, 2nd ed., 2001, p. 357.

%8 Tonia NOVITZ, “Are Social Rights Necessarily Collective Rights? A Critical Analysis of the Collective Complaints Protocol to
the European Social Charter”, Exropean Human Rights Law Review, 2002, pp. 53-56.

® Robin R. CHURCHILL, Urfan KHALIQ, “The Collective Complaints System of the European Social Charter: An Effective
Mechanism for Ensuring Compliance with Economic and Social Rights?”, Eurgpean Journal of International Iaw, vol. 15, no. 3, 2004,
pp. 438-439, p. 447.
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l1l. ENHANCING THE SUBSTANTIVE PROTECTION OF THE CHARTER

In addition to revising the Charter’s supervision system, the Charte-Rel Committee also reviewed the
substantive scope of the Charter’s provisions. To outline the changes, this section briefly examines some
of the most prominent novel provisions which address non-exhaustive grounds of people’s socio-economic
vulnerability, namely the non-discrimination provision and protections against social exclusion and poverty.

A. THE REVISED CHARTER AT A GLANCE

The third biggest achievement of the Charte-Rel Committee was the finalisation of a draft Revised
European Social Charter at the end of 1994, which reflected “fundamental social changes” that had
occurred since the adoption of the 1961 Charter and the 1988 Protocol”. Based on this draft, the
Committee of Ministers — after consulting with the CIE and the PACE — adopted the text of the Revised
Charter in April 1996. The Revised Charter brought together in one instrument the substantive provisions
of the 1961 Charter and the 1988 Protocol, partly amended their normative content and added new rights.
It was designed as an autonomous instrument, but it is intended to eventually replace the 1961 Charter and
the 1988 Protocol™. States who ratify the new Charter are no longer bound by the 1961 version. The
revision process was deeply influenced by developments in EU law and ILO standard setting™. The
normative influence of these legal frameworks shaped, for instance, the revisions to Article 2 (just
conditions of work)30, Article 7 (protection of children and young persons)8! and Article 8 (protection of
maternity)®? and the drafting of new labour standards in Articles 24, 25, 27, 28 and 29%,

Table 2. Substantive amendments and new rights in the Revised Charter (vis-a-vis the Charter of 1961)

Article / Right

Amended obligations

New obligations

Article 2 — Just conditions of work

3 —increase of 2 weeks’ annua
3 —incr f2 ks’ 1

holidays (to 4 weeks)

§ 4 — eliminate (rather than only
compensate for) risks in inherently
dangerous or unhealthy occupations

§ 6 — inform workers of the essential
aspects of the employment agreement

§ 7 — provide special measures for night
workers

Article 3 — Safe and healthy working

§ 2 & 3 reorganise the text of former §

§ 1 — establish and periodically review a

conditions 1,2,3 coordinated national policy on

occupational health

§ 4 — develop occupational services

76 European Social Charter (Revised), ¢z, Preamble.

77 1bid.

78 1bid, Part 111, Article B, § 2.

7 Frangois VANDAMME, cit., pp. 644-654.

80 Ditective 91/533/EEC of the Council of the European Communities of 14 October 1991 on an employet's obligation to inform
employees of the conditions applicable to the contract or employment relationship, OJ L 288, 18 October 1991; ILO Convention
No. 171, Night Work Convention, 1990.

81 TLLO Convention No. 138, Minimum Age Convention, 1973; Directive 94/33/EC of the Council of the European Communities
of 22 June 1994 on the protection of young people at work, OJ L 216, 20 August 1994.

82 Directive 92/85/EEC of the Council of the European Communities of 19 Octobet 1992 on the introduction of measures to
encourage improvements in the safety and health at work of pregnant workers and workers who have recently given birth or are
breastfeeding, O] L 348, 28 November 1992; ILO Convention No. 089, Night Work (Women) Convention (Revised), 1948; P089,
Protocol of 1990.

83 ILO Convention No. 158 (Termination of Employment), 1982; ILO Convention No. 173 (Protection of Workers’ Claims
(Employers’ insolvency) 1992; Ditective 80/987/EEC of the Council of the European Communities of 20 October 1980 on the
approximation of the laws of the member States relating to the protection of employees in the event of the insolvency of their
employer, O] L 283, 28 October 1980; ILO Convention No. 156 (Workers with Family Responsibilities), 1981; ILO
Recommendation No. 165 (Workers with Family Responsibilities) 1981; ILO Convention No. 135 (Workers’ Representatives)
1971; ILO Recommendation No. 143 (Workers’ Representatives) 1971.



Article 7 — Protection of children and
young persons

§ 2 — minimum age of admission to
dangerous or unhealthy work shall be
18

§ 4 — working hours of people under 18
shall be limited for reasons of young
people’s development

§ 7 — increase of 1-week annual
holidays (to 4 weeks)

N/A

Article 8 — Protection of maternity of
employed women

§ 1 — length of maternity leave
increased from 12 to 14 weeks

§ 2 — extended protection against
dismissal

§ 4 — regulation of night work in
consideration of ILO and EC law

§ 5 — limit the personal scope in
relation to the protection of maternity

Provision only concerns protection of
maternity, and not women in general
and is due to the application of the
principle of equality of treatment

Article 10 — Vocational training

n/a

§ 4 — provide or promote special
measures for the retraining and
reintegration of the long-term

unemployed
Atticle 11 — Protection of health § 3 — “accidents” is added to the target | N/A
of preventive measures
Atticle 12 — Social security § 2 refers to the European Code of N/A

Social Security instead of ILO
Convention No. 102 because of the
higher standards of the former

Article 15 — Persons with disabilities

Radical amendment to the article
shifting a focus from “vocational
training, rehabilitation and social
resettlement” in the 1961 Charter to
“independence, social integration and
participation in the (...) community”

§ 1 — provide guidance, education and
vocational training in the framework of
general schemes (wherever possible)

§ 2 — promote access to ordinary
working environments by adjusting the
working conditions to special needs

§ 3 — adopt measures targeting barriers
to communication and mobility

Article 17 — Social, legal and economic
protection of children and young
petsons

Article radically amended; no longer
covers “mothers”, which are now
included in the scope of Article 16 on
“social, legal and economic protection
of the family”

Main purpose of the article — ensure the
full development of personalities and
capacities of people under 18, including
via State provision of care, assistance,
protection and education

§ 2 — ensure access to free primary and
secondary education

Article 19 — Protection and assistance
of migrant workers and their families

n/a

§ 10 — promote and facilitate the
teaching of the State Party’s language

§ 11 — promote and facilitate the
teaching of migrant workers’ mother
tongue to their children

Article 20 — Gender equality at work;
Article 21 — information and
consultation on the situation of the
undertakings

Article 22 — Participation in the
determination of the working
conditions and environment

Article 23 — Social protection of the
elderly

§ 2,3 and 4 of Article 1, § 2 of Article 2
and § 2 of Article 3 of the Additional
Protocol moved to the Appendix to the
Revised Charter

New articles corresponding to Articles
1—4 of the 1988 Additional Protocol

(cf. Section 1.A above)




Article 24 — Protection in cases of n/a New article/right
termination of employment

Article 25 — Protection of wotkers’ n/a New atticle/right
claims in the event of the insolvency of
their employer

Atrticle 26 — Dignity at work n/a New article/right
Atrticle 27 — Equal opportunities and n/a New atticle/right
equal treatment for workers with family

responsibilities

Article 28 — Protection of workers’ n/a New article/right
representatives

Article 29 — Information and n/a New atticle/right
consultation in collective redundancy

procedures

Article 30 — Protection against poverty | n/a New article/right

and social exclusion

Article 31 — Housing n/a New atticle/right

The scope of all the provisions of the Revised Charter is significantly shaped and clarified by the (revised)
Appendix, a document that “forms an integral part of”” the Charter8%. The Appendix is key for interpreting
the normative content of the Revised Charter. For instance, Article 16 (social, legal and economic
protection of the family) now also covers single-parent families®3, a clarification in line with present social
developments, which include an increase in family breakups and different types of families.

Like the Charter of 1961, the Revised Charter is a flexible instrument which does not compel State Parties
to realise a// the rights contained therein. However, the combined minimum number of articles and
paragraphs that State Parties must accept and implement domestically has been raised in Article A of the
Revised Charter with respect to the undertakings of the Charter of 1961. According to this clause, State
Parties are bound by at least six of the nine hard-core provisions® and by a minimum of 16 articles and 63
numbered paragraphs®’.

The Revised Charter also reinforces the principle of non-discrimination via its incorporation in an ad hoc
provision and devotes special attention to the rights of especially vulnerable people. The following
subsections offer a non-exhaustive overview of this vulnerability-oriented standard setting, which was a key
result of the 1990s reform process. Other authors in this and subsequent volumes of the Commentary will
provide an extensive analysis of this topic.

B. NON-DISCRIMINATION AND GROUP VULNERABILITY

The Charter of 1961 includes in its Preamble a general prohibition of discrimination on the “grounds of
race, colour, sex, religion, political opinion, national extraction or social origin”, which the case law of the
CIE demonstrated applied to all provisions of the Charter. Discussions on boosting and increasing the
visibility of the principle of non-discrimination in the Revised Charter were of particular importance for
the Charte-Rel Committee’s analysis of proposals in the meetings held in 1993 and 1994. The options on
the table included the following: “a) to add some more grounds on which discrimination should be
prohibited in the Preamble of the Charter; b) to add a provision similar to that of Article 14 of the Human
Rights Convention; c) to specify for each provision of the Charter some grounds, in addition to those in
the Preamble, d) to include a list of prohibited grounds of discrimination in the Charter for the States to

84 European Social Charter (Revised), ¢/, article N.

85 Appendix to European Social Charter (Revised) Strasbourg, 3.V.1996, article 16.
86 European Social Charter (Revised), ¢z, article A, 1, b.

87 Ibid, article A, 1, c.



decide which grounds to accept”®8. The option to include of a general non-discrimination clause inspired
by Article 14 of the ECHR prevailed. Thus, under Article E of the Revised Charter, the enjoyment of all
the Charter’s rights is to be ensured “without discrimination on any ground such as race, colour, sex,
language, religion, political or other opinion, national extraction or social origin, health, association with a
national minority, birth or other status”8. The number of these prohibited grounds has increased vis-a-vis
the Preamble of the Charter of 1961, and the list is, in any case, not exhaustive®.

Article E prohibits all forms of discrimination, and the CIE has determined that States are not only obliged
to remove discriminatory legal obstacles but must also take positive and practical steps to ensure complete
equality of treatment and opportunities®!. The insertion of the principle of non-discrimination into “a
separate article in the Revised Charter indicates the heightened importance the drafters paid to the principle
of non-discrimination with respect to the achievement of the various substantive rights contained therein.
It further considers that its function is to help secure the equal effective enjoyment of all the rights
concerned regardless of difference”2. Article E is not a stand-alone provision and can only be violated in
conjunction with substantive provisions of the Charter. It cannot, however, be combined with any of the
Charter’s articles that explicitly embed anti-discriminatory provisions, such as Article 4 § 3 (the right to
equal pay between men and women) and Article 20 (right to equal opportunities and equal treatment in
matters of employment and occupation without discrimination on the grounds of sex). In the recent case
University Women of Europe (UWE) v. Belginm, which concerned the gender pay gap, the ECSR held that “it is
not necessary to examine whether there has been a violation of Article E in conjunction with Articles 4 § 3
and 20 of the Charter”?. Finally, differential treatment between persons in comparable situations is
discriminatory when the difference is not in pursuit of a legitimate aim? and not based on objective and
reasonable grounds®.

Certain groups that are considered especially vulnerable have been accorded heightened protection under
the Charter revision process. This includes women in work environments, whose protection is addressed
under the revised Articles 8 (the right of employed women to protection of maternity) and 20 (equality and
non-discrimination on the basis of sex in the work environment), Article 26 (right to dignity at work) and
the new Article 27 (the right of workers with family responsibilities to equal opportunities and equal
treatment). The establishment of the 1996 Charter represented an important step within an “internationally
recognised strategy towards realising gender equality” as far as socio-economic rights are concerned?. This
confirms that “the Charter is a living instrument [to be interpreted] in a dynamic manner having regard to
present day requirements”®” that can be employed to fight against forms of structural discrimination. Since
the introduction of the 1988 Protocol, the Charter has imposed positive obligations on States to address de
facto inequalities?®, which continues to be the case under the Revised Charter®.

The Revised Charter also greatly enhanced the socio-economic rights of persons with disabilities: “the
underlying vision of Article 15 [Revised Charter] is one of equal citizenship for persons with disabilities
and, fittingly, the primary rights are those of independence, social integration and participation in the life
of the community”1%. This approach departed from the somewhat paternalistic protection of the Charter
of 1961, the text of which reflected segregated forms of education and work under the heading “the right
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93 ECSR, University Women of Europe (UWE) v. Belgium, complaint No. 124/2016, decision on the metits of 6 June 2019, § 109.

94 ECSR, Syndicat National des Professions du Tourisme v. France, complaint No. 6/1999, decision on the metits of 10 Octobet 2000,
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of physically or mentally disabled persons to vocational training, rehabilitation and social resettlement’ 101,
The new Charter embraces a social model of disability!?? and outrightly states that States have a duty to
promote independent living for people with disabilities, including through their inclusion in mainstream
work and educational environments. Discrimination based on disability is held to be covered by “other
status” in Article E103,

Finally, applicable social-economic standards for children and young persons were amended to increase
their protection in line with other instruments of international law. While the deliberations of the Charte-
Rel Committee resulted in a rejection of proposals to raise the minimum age of children’s general
employment (set at 15 by the Charter of 1961), 1% the Committee did manage to set 18 years as the
minimum age to enter employment that is considered dangerous and unhealthy!%5, which the CIE had
already recommended in its conclusions on the reporting cycle of Italy concerning children exposed to
benzene while working!%. The Revised Charter also amended Article 7 § 4 to bring it in line with ILO
Convention No. 138 by limiting the working hours of persons under 18 to guarantee their development
needs and by extending their minimum holiday allowance to ensure equality of treatment with adults at §
7. Furthermore, the substantial amendment to Article 17 responds to the adoption of the UN Convention
on the Rights of the Child (CRC) into the Charter!"”. The preamble to this article recognises with regard to
children “the full development of their personality and of their (...) capacities” as the target of the
protection, a normative scope that recalls Article 27 of the CRC (“right of every child to a standard of living
adequate for the child’s physical, mental, spiritual, moral and social development”). In addition, the
prohibition of violence or corporal punishment is embedded in Article 17 § 2 of the Revised Charter and
even read into the Charter of 1961 via the case law of the ECSR%. Finally, a new right to primary and
secondary education for children features in the revised Article 17 § 3. As a result of the reform process,
Article 17 is now a child-specific provision, and the rights of mothers have been moved to Article 16 on
family protection. This change in structure has placed greater emphasis on children’s rights as rights in and
of themselves, separate from those of their family, which facilitates its applicability to unaccompanied
migrant children!®.

C. PROTECTION AGAINST POVERTY AND SOCIAL EXCLUSION

Article 30 on the right of persons to protection from poverty and social exclusion is the first provision to
establish such a right in human rights law. The provision was introduced by the Charte-Rel Committee,
with some hesitation on the part of governments at the thought of national strategies on poverty being
subject to review by the ECSR!0. The Belgian delegation advocated for the inclusion of such a provision
as a “stimulation for national authorities”!!!. As per Article 30 of the Revised Charter, States are required
to take anti-poverty strategies based on a coordinated approach “consist[ing] of an analytical framework, as
well as of a set of priorities and measures to prevent and remove obstacles to access to fundamental social
rights [of persons who live or risk living in a situation of social exclusion or poverty] beyond a sectorial or
a targeted group approach”!!2. These measures “must promote and remove obstacles to access (...) in
particular, employment, housing, training, education, culture and social and medical assistance”!13. Article
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106 ESCR, Conclusions XIII-2 (1994), Italy, Article 7(2), pp. 81-82.
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30 § b added the procedural obligation to periodically review this coordinated approach. Thus, States must
demonstrate the reach of their policies on poverty and social exclusion and show that such policies
effectively reach groups in need. The ECSR held that the allocation of adequate resources for the realisation
of this coordinated strategy would speak towards the effectiveness of anti-poverty measures taken by
States!!“. It also held that the quality and quantity of measures taken by States should target the nature and
extent of poverty and social exclusion in the country concerned and that definitions, measuring
methodologies applied at the national level and the main data made available should be reviewed!'>. The
applicability of this provision is gradually expanding. For instance, while the ECSR had previously held that
the intersectoral strategy of Article 30 did not apply to unlawfully present foreign minors!1e, this position
was reversed in the 2018 decision on EUROCEF v France'. Just 18 States have accepted Article 30, and
this low rate of acceptance bears witness to the perceived highly demanding scope of this provision.

CONCLUDING REMARKS

The dust had no sooner settled on the 1961 Charter system when discussions on the need for its reform
began. The reform of the Charter was undertaken via numerous instruments addressing both the
substantive and procedural elements of the Charter. The clarification of the roles of the supervisory bodies
of the Charter in the reporting mechanism and the introduction of the collective complaint mechanism
were significant outcomes of the reform process. The new procedural guarantees can be regarded as
breathing new life into the Charter through opportunities for increased public engagement through
international NGOs. This revitalisation of the Charter was secured with the establishment of the Revised
Charter. This chapter provides an overview of the reforms and the new rights introduced in this instrument,
which will be discussed in greater detail by our colleagues in the substantive volumes of this Commentary.
Significantly, the Revised Charter emphasises protection for vulnerable groups through the introduction of
a non-discrimination clause akin to Article 14 of the ECHR, while also strengthening and introducing
measures to protect women and children in the workforce, persons with a disability, the poor and the
socially excluded. While the reform process has certainly enhanced the Charter system, the system is still
characterised by several provisions that permit opt-outs from substantive and procedural undertakings.
Although human rights are indivisible — meaning that they must be treated “in a fair and equal manner, on
the same footing, and with the same emphasis”!!8 — the Charter’s supervisory mechanisms are weaker than
the ECHR system, indicating States’ hesitation to relinquish domestic sovereignty in socio-economic
matters. The reform process of the Charter is not a topic to be archived as a phenomenon of the 1990s, as
the ECSR has developed its substantive jurisprudence and procedural rules in the new millennium. In times
of protracted economic downturns and increasing precarity of workers, strengthening the protection of
socio-economic rights in Europe through the European Social Charter has become imperative for the CoE
and is the target of the “Turin Process”!'?, which is addressed in the next chapter.
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